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Association Activities 


AT THE STATED MEETING on October 16 the Committee on the 
Judiciary, Louis M. Loeb, Chairman; the Committee on the City 
Court of the City of New York, Lester E. Denonn, Chairman; 
and the Committee on the Municipal Court of the City of New 
York, William G. Mulligan, Chairman, will report on candidates 
for judicial offices. 

°0@o 


JOHN DoE, Petitioner, vs The United States of America is the 
style of the case to be argued in the national moot court com- 
petition now being organized by the Committee on Junior Bar 
Activities, John V. Lindsay, Chairman. The Committee believes 
that more than forty law schools throughout the country will 
participate. The record in the case has been distributed to the 
schools participating in the regional contests. Winners from the 
regional contests will argue in New York in December. The case 
involves the question of the rights and privileges of a witness be- 
fore a Congressional investigating committee, as presented within 
the frame of a subsequent criminal prosecution for refusing to 
testify. The particular witness’ refusal is based upon a variety 
of stated reasons, including the ulterior motives of the committee, 
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the television and radio broadcasting of the proceedings, the 
Roman holiday atmosphere, the impertinency of the questions, 
and other objections that have not been passed upon by the 
courts. 

e@o 


THE COMMITTEE on Taxation, John P. Ohl, Chairman, is urging 
before the Senate Finance Committee the amendment by that 
committee of the current proposed Revenue Act to provide that 
Section 130A of the Code be revised to provide expressly and in 
the clearest possible language that restricted stock options shall 
not be considered compensatory and hence taxable income under 
Section 22 (a) of the Code. 
0@o 


In JUNE the Committee on Foreign Law, Dudley B. Bonsal, Chair- 
man, entertained on behalf of the Association Maitre Charles 
Chabrier, Honorary President of the Cour de Cassation. 


°e@o 


THE SEVENTH Conference of the Inter-American Bar Association 
will be held in Montevideo in November, 1951. The host organi- 
zation is the Colegio de Abogados del Uruguay. Members wishing 
to represent the Association as delegates may secure the necessary 
credentials from the office of the Executive Secretary. 
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IN CONNECTION with the meetings of the American Bar Associ- 
ation, the President of the Association entertained at dinner The 
Right Honorable Viscount Jowitt, Lord Chancellor of Great 
Britain, and Sir Leonard S. Holmes, President of The Law 
Society. 
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THE sPECIAL Committee on Tax Relief for the Professions, 
Roswell Magill, Chairman, in cooperation with a similar Com- 





se ~j) SS wo hUrSlClCOS 


eo fF J) wz 


ASSOCIATION ACTIVITIES 279 


mittee of the American Bar Association, George Roberts, Chair- 
man, and of the New York State Bar Association, Leslie M. Rapp, 
Chairman, is supporting legislation which would provide retire- 
ment benefits for professional men, farmers, laborers, and others. 
The three Committees have issued the following statement ex- 
plaining this legislation: 


H. R. 4371 and H. R. 4373, introduced on June 7, 1951, by Congressman 
EucENE J. KeocH and Congressman Danie. A. REeEp, of New York, respec- 
tively, at the request of the undersigned groups, permit a taxpayer who is a 
member of a bona fide agricultural, labor, business, industrial, or profes- 
sional association or similar organization, to pay into a trust forming part of a 
retirement plan set up by such an association or organization, an amount in 
any one year not exceeding 10 percent of his earned income (but in no event 
more than $7,500); and to receive a deduction for Federal income-tax pur- 
poses for such amount so paid in. The trustee managing such a trust (a bank) 
will then invest the amounts received by it in securities which constitute legal 
investments for trust funds. 

Upon retirement, which cannot be earlier than age 60 (except in the event 
of total and permanent disability), the participating member can elect to 
receive his pension either (a) in a lump sum, (b) in annual installments of a 
designated amount over a period of years, or (c) by the purchase by the 
trustee, in the name of the participating member, of one or more single 
premium noncommutable life annuity contracts (with or without a survivor- 
ship option). 

If the pension is received in a lump sum, it is taxable as a long-term capital 
gain, the same treatment which presently obtains for lump sums received 
from existing employer created pension trusts. If the pension is received in 
either of the other two forms, the recipient (i. e., the participating member, 
during his life, or his designated beneficiary, following his death) is required 
to include in taxable income amounts as received and pay tax at ordinary 
rates thereon. 

The Federal tax law as applied to the income of individuals recognizes 
two types of income: (1) Earned income, such as salaries, wages, professional 
fees, commissions, etc., and (2) investment income, such as dividends and 
interest. Some tax systems distinguish between these two types of personal in- 
comes, imposing lesser rates on earned income than on investment income. 
The Federal tax system presently makes no such distinction, although at one 
time modest preference was given to earned income through the so-called 
earned-income credit. 

The reason for taxing earned income more lightly is that by its nature it 
is generally not as permanent in character as investment income; it is too de- 
pendent on the continued life and well-being of the earner. As Secretary of 
the Treasury Mellon once put it: 
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“The fairness of taxing more lightly incomes from wages, salaries, and pro- 
fessional services than the incomes from business or from investment is be- 
yond question. In the first case, the income is uncertain and limited in dura- 
tion; sickness or death destroys it and old age diminishes it.* In the other, 
the source of the income continues: the income may be disposed of during 
a man’s life and it descends to his heirs.” 

Mr. Mellon was writing in 1924. Under the then prevailing rates it was still 
possible for the successful physician, attorney, writer, artist, salaried business 
executive, and salaried and professional person generally to set aside enough 
in peak years of earning to take care of the needs of his wife and himself in 
the years after retirement. The wiser among that group could and would lay 
aside some of their earnings in the years of plenty for the foreseeable retire- 
ment years. This building up of a nest egg was possible in those days because 
there was enough left for such purposes after the income tax. 

Today saving is extremely difficult, if not utterly impossible. The period 
of preparation for a profession or vocation has increased in length and in 
cost. The quickened tempo of modern life has cut down the span of the in- 
come-producing years of the wage earner and of the professional or salaried 
man. Longevity has increased, and that also has accentuated the gap between 
the number of years of economic productivity and the number of nonpro- 
ductive years. The Federal surtax schedules ignore these facts of life com- 
pletely by measuring ability to pay entirely by reference to each 12-month 
period of earnings. There is a tax deduction for the depreciation of physical 
assets: there is none for the depreciation of a human being; no allowance 
for the decline of his income-producing ability. 

The catastrophic effect of the arbitrary measurement of ability to pay in 
combination with our present surtax rates is dramatically portrayed in the 
case of vocations with volatile income, such as that of the screen star, the 
professional boxer, the professional baseball player, and the radio artist. 
Many of these types of taxpayers may have the bulk of their lifetime earnings 
concentrated within the short span of 5 to 15 years and thus have to pay 
much higher taxes on their income than if it had been spread over a longer 
period of years. While somewhat less dramatic, the position of the successful 
professional person, skilled laborer, or salaried business executive differs only 
in degree. His span of peak earnings may extend over a 20-year period. But 
that span is generally succeeded by a period of retirement, unless death in- 
tervenes. 

The taxpayer enjoying investment income suffers no decline in such in- 


*In an article appearing in the August 1949 issue of Survey of Current Business, 
a periodical published by the U. S. Department of Commerce, the following state- 
ment appears: “In any given occupational group, age is clearly one of the most 
significant factors affecting the size of income. Moreover, in practically all occupa- 
tional pursuits, the age-income patterns are basically the same; namely, at the 
low ages income is at its lowest point, and, as age rises, income also rises until a 
peak is reached; thereafter, income gradually declines with increasing age.” 
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come because of advancing age. On the contrary, if he has accumulated capi- 
tal and greater investment sagacity over the years, he is likely to fare even 
better in the winter of life than previously. Nor need his death cut his family 
off from income in the same manner as does the death of a person who de- 
rives all his income from personal services. Furthermore, during life the 
taxpayer with investment income has in many instances been enabled to 
shield substantial portions of his income from the full impact of the gradu- 
ated surtax. 

While the Federal tax law fails to give direct recognition to these inherent 
differences between earned and investment income, partial recognition has 
been given through the provisions covering pension trusts. Under those pro- 
visions, an employee fer whose benefit his employer pays amounts into a 
pension trust need not report such amounts until he actually begins to re- 
ceive his pension income. Originally these plans were set up by employers of 
their own volition and covered only a very small minority of the working 
population. In more recent years, with the growth of strong unions and the 
inability during an inflationary period of obtaining direct salary increases, 
unions have concentrated on bargaining for so-called fringe benefits, the 
chief one among which has been pension funds. As a result, it is estimated 
that such plans now cover over 8,000,000 persons, with aggregate contribu- 
tions in excess of one billion five hundred million annually. (New York 
Herald Tribune, June 19, 1951.) 

While this growth of pension funds has tended to alleviate the discrimi- 
nation above referred to with respect to the 8,000,000 persons covered, it 
not only has not effected such alleviation for the more than 50,000,000 per- 
sons not covered by pension plans, but by its very partial application has had 
the effect of creating further discrimination. Furthermore, the lure of par- 
ticipation in these industrial pension plans has made it difficult for the pro- 
fessions and other noncovered occupations not only to attract young men 
and women to their ranks but to hold those who are already there. These 
people are fully aware that many a professional person will face old age with 
less retirement income than the lowest-paid worker covered under an in- 
dustrial pension plan. 

In the last few years, various professional societies and other organiza- 
tions have endorsed a number of proposals designed to extend the pension 
trust provisions to the bulk of the earned income population. These pro- 
posals have included: 

1. A plan to extend the pension trust provisions to cover not only officers 
and employees of corporations, but also partners and sole proprietors. The 
difficulty with this proposal is that it is an impractical one for a single prac- 
titioner, and for the sole proprietor or partners who have one or no em- 
ployees, e. g., the doctor or dentist practicing alone, and has no possible ap- 
plication to a salaried individual whose employer does not choose to set up 
a pension plan. Furthermore, by the time the costs of maintaining such a 
plan for employees is taken into account, the benefit to the proprietor or 
partners is either negligible or entirely absent. 
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2. A plan to permit any taxpayer with earned income to set up his own 
pension fund through the medium of investment in special type nonassign- 
able United States Government bonds, with a deduction in the year of in- 
vestment for the amount so invested and a requirement that the proceeds of 
these bonds be included in taxable income in the year of their redemption. 
The chief disadvantage of this proposal is the feeling that it differs from an 
orthodox pension plan sufficiently to make its acceptance by Congress in the 
immediate future highly doubtful. A bill embodying this proposal is pres- 
ently pending in Congress as H. R. 1173. 

H. R. 4371 and H. R. 4373 embody the latest proposal designed to give 
self-employed persons, professional people and others not covered by ex- 
isting private pension plans an opportunity to build up retirement funds 
of their own—to enable them to obtain for themselves at their own expense 
the benefit of pension funds similar to those widely established by business 
organizations. It has been drafted by the undersigned bar association groups 
working jointly, and is offered by them for the consideration of all interested 
persons and in the hope that in substance, at least, it will be enacted into 
law by the Congress. 

In a time when income taxes are at an all-time peak and likely to go even 
higher the need for such legislation is particularly evident. Surely there can 
be no legislative or social purpose to refuse to the farmer, the laborer, the 
professional man or other persons not covered by industrial pension plans 
the chance to provide a modest fund to take care of himself and his depend- 
ents when he retires. 

e@o 


THE ASSOCIATION has received a brief announcement of Fulbright 
awards for university lecturing and advanced research in Europe 
and the Near East for 1952-53. The announcement is at the loan 
desk in the Library for any members who wish to consult it. The 
announcement states that application forms and additional in- 
formation are obtainable from the Executive Secretary, Com- 
mittee on International Exchange of Persons, Conference Board 
of Associated Research Councils, 2101 Constitution Avenue, 
Washington, D. C. 
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The Calendar of the Association 


16 


17 


22 


for October and November 


(As of September 25, 1951) 


Meeting of Committee on Real Property Law 
“On Trial”—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Meeting of Committee on Junior Bar Activities 

Dinner Meeting of Committee on Labor and Social 
Security Legislation 

Meeting of Section on Taxation 


Dinner Meeting of Committee on Professional Ethics 


Meeting of Committee on Legal Aid 
“On Trial”—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


Meeting of Art Committee 
Meeting of Library Committee 


Stated Meeting of the Association, 8:00 P.M. Buffet 
Supper, 6:15 P.M. 

“On Trial”—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on Bankruptcy and 
Corporate Reorganizations 

Meeting of Committee on Foreign Law 

Meeting of Section on Labor Law 


Meeting of Committee on Increase of Membership 
Meeting of Section on Trade Regulation 


Meeting of Section on Drafting of Legal Instruments 
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October 


November 


November 
November 
November 
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23 


24 


29 


30 
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“On Trial”—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 
Meeting of Committee on Insurance Law 


Round Table Conference, 8:15 P.M. Guest to be an- 
nounced later 
Meeting of Section on Corporations 


Meeting of Section on Federal Administrative Con- 
trols 


“On Trial”—Television Program, WJZ-TV (Channel 
7),9:30 P.M. 
Meeting of Section on Litigation 


Meeting of Section on Taxation 


“On Trial’’—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Meeting of Section on Jurisprudence and Compara- 
tive Law 


Meeting of Committee on Broadcasting 
“On Trial”—Television Program, WJZ-TV (Channel 
7),9:30 P.M. 


Dinner Meeting of Committee on Legal Aid 

Dinner Meeting of Committee on Bankruptcy and 
Corporate Reorganizations 

Meeting of Section on Labor Law 


“A Publisher Looks at the Law.” Speaker: Philip L. 
Graham, Esq., Publisher, The Washington Post. 
8:00 P.M. Buffet Supper, 6:15 P.M. 


Meeting of Library Committee 
Dinner Meeting of Committee on Professional Ethics 
Meeting of Section on Drafting of Legal Instruments 
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21 


26 
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“On Trial”—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


Meeting of Committee on Admissions 
Dinner Meeting of Committee on Foreign Law 


Meeting of Section on Federal Administrative Con- 
trols 


“On Trial”—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 
Meeting of Section on Litigation 


Round Table Conference, 8:15 P.M. Guest to be an- 
nounced later 


Meeting of Section on Trade Regulation 











Annual Report of the President 
for 1950—1951 


In this report there is set forth the bare bones of the activities of 
the committees of the Association. It is impossible to reflect the 
enormous zeal, industry and, to a large degree, the unrequited 
anonymity which lie back of this account of their work. It has 
been a great inspiration to observe and support them. Despite the 
fact that the legislative and other recommendations of the 
Association are not always followed, it is fair to say that examina- 
tion of these reports from year to year indicates that we are 
making slow but rather steady progress. Much remains to be 
done but many strong hands are trying to do it. 


A. ASSOCIATION ACTIVITIES AND WORK 
OF THE SPECIAL COMMITTEES 


1. Membership—The Association’s membership still shows a 
steady increase. At the close of the fiscal year the membership 
was 5,041, as compared with 4,896 at the close of 1950. During 
the past year the energetic chairman of the Committee on In- 
crease of Membership organized the work of his Committee with 
the greatest efficiency, and the results of his work indicate that we 
should not depart from our tradition of not soliciting members. 

The result of the campaign for sustaining members is not as 
encouraging. We now have 810 sustaining members, which is a 
net increase of only seven over the preceding year. I hope that 
in the next year we can achieve one thousand sustaining mem- 
bers, and it is important we do so because costs of operation 
continue to increase. 

2. Association Finances—The financial position of the Associ- 
ation is sound due in no small measure to the care with which 
our Treasurer, Chauncey B. Garver, watches over the Associa- 
tion’s expenditures. I share Mr. Garver’s disappointment in the 


286 





tv 


‘v 


‘v 





REPORT OF THE PRESIDENT 287 


small number of gifts of Association Notes which have been 
made to our Endowment Fund. Gifts of these Three Per Cent 
Notes, due in 1961, help us to engage in many useful activities 
which we otherwise could not undertake. 

3. Stated Meetings—I share the concern expressed by my pred- 
ecessors in the lack of attendance at the Stated Meetings. These 
meetings afford the entire membership a chance to participate 
directly in the work of the Association, and we are one of the 
few Associations which require approval by the membership of 
major undertakings. I am particularly disappointed that younger 
members do not attend these meetings, as they offer them an 
opportunity to meet our members who long have been active in 
the Association. I would like to suggest that each member make 
ita point sometime during the coming year to bring one of his 
younger associates with him to a Stated Meeting. 

4. Office of the Executive Secretary—Burdens on the Execu- 
tive Secretary continue to increase and it is a miracle that he is 
able to handle and survive them. His labors this year have been 
particularly heavy because he has also been the executive di- 
rector of the committee planning for entertainment of the Amer- 
ican Bar Association. We are going to experiment with trying to 
give him some help by employing, on a rotating basis, a young 
law school graduate of the caliber otherwise employed as a 
judge’s secretary or by a New York law firm. It is hoped that 
such a young man would give substantial help to Mr. De Witt, 
learn a great deal about the way the Association runs, and 
make a useful contribution to the detailed activities of some of 
the committees. 

5. Legal Referral Service—The Legal Referral Service con- 
tinues to increase the trust and confidence of the public in the 
legal profession and to encourage consultation with lawyers in 
advance of getting into difficulties rather than after it is too late. 
A by-product of the plan is increased business for the bar. Na- 
tional statistics show that 80 per cent of the persons who have 
consulted lawyer reference plans now in operation had never 
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been to a lawyer before. That the public does appreciate this 
Service is indicated by the substantial increase in the number of 
applicants and the number of referrals. Since the Service was 
opened in July, 1946, over 15,000 applications for assistance have 
been made, and of these 7,450 were referred to lawyers. The sharp 
increase in the number of applicants and referrals has made it 
necessary to recommend to our Association and to the New York 
County Lawyers’ Association, which jointly sponsor the Service, 
that an increase in the Service's budget is necessary for the coming 
year. 

Our members will be interested in the various categories of 
problems dealt with by the Service, as indicated in the following 
table: 





Contracts, business instruments, etc. 14.8 
Partnerships and corporations 3.2 
Domestic relations 32.2 
Estates and wills g-2 
Insurance 2.0 
Immigration 1.2 
Labor Relations 1.0 
Workmen’s Compensation 0.8 
Injuries to persons and property 12.8 
Patents and copyright 2.2 

Real estate (mostly residential 
landlord and tenant) 13.0 
Magistrates’ Court and criminal 1.5 
Miscellaneous 6.1 
100.0 


Mr. Richard Haydock continues to be the director of the 
Service, and it is a tribute to the efficiency with which the Service 
is administered that we have not had any serious complaints to 
date. 

6. Lawyers Placement Bureau—Although a slowly increasing 
number of employers are making use of the Placement Bureau, 
we still have a long way to go before the Bureau becomes the one 
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central agency in the City for those seeking to employ lawyers. 
Last year the Bureau reported that it had placed 83 of its 886 
registrants. This year 99 registrants were placed out of a total 
of 1,018 registrants. The total cost of the Bureau during the past 
year has been $10,783.08, or almost $109.00 per placement. This 
figure, of which the able Committee in charge of the Bureau is 
aware, indicates that we should continue to reserve final decision 
as to whether we should maintain the Bureau as a permanent 
activity. 

7. Committee on Improvement of the Divorce Laws--This 
Committee has had a very active year. At the request of the 
District Attorney’s Office in New York County, the Committee 
made available to the Grand Jury, which had concerned itself 
with the divorce scandals which are a serious threat to the public’s 
confidence in the administration of justice, materials and in- 
formation accumulated by the Committee during the period of 
its existence. The Grand Jury handed up a presentment in which 
it approved the Association’s recommendation that a State Com- 
mission be created to study the laws relating to the family, mar- 
riage and divorce. On the very same day that the Grand Jury’s 
presentment was made public, the Ways and Means Committee 
of the Assembly killed, without public hearings, a bill introduced 
by Assemblywoman Janet Hill Gordon which would have created 
such a Commission, and which was endorsed by this Association 
and by the Citizens Committee on Marriage and Divorce Laws 
and which had almost the unanimous approval of the press. It is 
asad commentary on our legislative procedures when a measure 
of such importance to the welfare of the people of the State can 
be shelved by a handful of legislators. 

Despite the failure of the Legislature to act on the Commission 
proposal, the Committee feels that in the next session the chances 
of enacting this measure will be good. Following the defeat of the 
measure there was considerable public discussion, and it is the 
Committee’s view that conditions which have been disclosed by 
the Grand Jury, and which have become known to the public 
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generally through the efforts of the Association, will within 
a relatively short time receive some sort of corrective action. The 
Committee also intends to broaden the sphere of its activities, and 
this is reflected in the new name of the Committee, which is the 
Special Committee on Improvement of Family Laws. ‘The Com- 
mittee also sponsored a forum on the subject of divorce laws, 
and was able to secure Judge Paul W. Alexander, of Toledo, 
Ohio, as the principal speaker. The meeting was exceptionally 
well attended and a stimulating question period followed the 
formal speeches. 

8. Special Committee on the Federal Couris—As reported last 
year, this Committee received approval by the House of Delegates 
of the American Bar Association of its proposals to fix at nine 
the number of Supreme Court Justices in regular active service, 
to provide for automatic retirement at the age of seventy-five, 
and to make Supreme Court Justices ineligible for the presidency 
or vice-presidency within five years of regular active service on 
the Court. At the request of the appropriate committee of the 
American Bar Association, the Special Committee is standing 
ready to assist that committee in getting these measures adopted. 

g. Committee on Military Justice—Since the Committee on 
Military Justice took a leading part in connection with the enact- 
ment of a Uniform Code of Military Justice, the Committee 
offered its services to the Secretary of Defense for the purposes of 
examining and commenting on the new Manual for Courts- 
Martial which would implement the Uniform Code. These efforts 
proved abortive, however, as the Committee was informed that 
because of pressure of time it would be impossible to submit the 
Manual for the Committee’s comments. ‘The Manual was adopted 
in February, and the Committee is now engaged in a study of 
the Manual to the end that any deficiencies or errors may be 
brought to the attention of the Secretary of Defense. 

The Committee was also active in attempting to secure quali- 
fied judges for the newly created Court of Military Appeals. 
Although President Truman rejected the offer of the Committee 
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to comment on the qualifications of candidates under review, 
there is reason to believe that the offer of the Committee resulted 
in the appointment of better qualified judges than would have 
been appointed had the Committee not been active. 

The Committee has also opposed actively the efforts of the Air 
Force to abolish the requirement that it set up a separate Judge 
Advocate General’s Corps. Statements were submitted in behalf 
of the Committee to the Senate and House Committees on the 
Armed Services, emphasizing the fact that command control 
represented the greatest force for injustice in the administration 
of justice during World Wars I and II, and that the creation of 
an independent Judge Advocate General’s Corps is essential as 
a means to minimize command control. Finally, the Committee 
has actively cooperated with the Legal Aid Society in furnishing 
the Society and its clients with the specialized knowledge of the 
Committee’s members in the field of military justice. 

10. Committee on Public and Bar Relations—This Committee 
has recommended to the Executive Committee, and received that 
Committee’s approval of, the creation of a special award to be 
presented from time to time by the Association to a member of 
the New York Bar who has made an exceptional contribution to 
the honor and standing of the bar in this community. The 
Executive Committee has wisely placed stringent limitations on 
the giving of the award, and we feel sure that it will not become 
just another medal but will serve to honor pre-eminent leaders 
of the profession. 

The Committee also prepared a comprehensive report on what 
might be done to make more effective the work of the Association 
in connection with the selection, nomination, and election of 
qualified candidates for the judiciary. This report was submitted 
to the Executive Committee and to the committees concerned 
with passing on judicial candidates, and the suggestions contained 
in the report will be carried out in the coming year. One of the 
most important of these suggestions is that the membership be 
advised in advance of the Stated Meeting at which the reports on 
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judicial candidates are presented of the names of the candidates 
for elective office under review, and the membership will then be 
asked to communicate in confidence any information they have 
indicating doubt as to the qualifications of the candidates. Thus 
the committees should receive important additional light which 
should put them in a much better position to evaluate the candi- 
dates’ qualifications. 

The Committee has cooperated with the Committee on the 
Bill of Rights in its study of the problem of press comment on 
pending litigation, and has assisted the Legal Referral Service 
by placing at its disposal public relations experts furnished 
through the courtesy of one of the members of the Committee. 

11. Committee on Round Table Conferences—This Commit- 
tee had a very successful year, and the energetic chairman in- 
augurated the practice of inviting more than one judge to each 
Conference. The meetings were well attended, and the discussions 
were interesting and lively. 

12. Committee on the Unification of the Courts—After dis- 
appointing results in the 1949 and 1950 sessions of the Legislature, 
substantial progress was made at the 1951 session. The Legislature 
authorized an increase in the jurisdiction of the Municipal Court 
of the City of New York to $3,000.00 and passed for the second 
time the concurrent resolution to amend the Constitution by 
increasing the jurisdiction of the City Court to $6,000.00. This 
amendment will be submitted to the voters in November. More 
important, the Legislature adopted for the first time an amend- 
ment to the Constitution to permit the Appellate Divisions in the 
First and Second Departments to make temporary assignments to 
the Supreme Court of County Court Judges in Bronx, Kings, 
Queens, and Richmond, General Sessions Judges in Manhattan, 
and Justices of the City Court. The amendment will have to be 
passed a second time by the Legislature in 1953 for submission 
to the voters in November, 1953, and it will probably be more 
difficult to secure the passage of the amendment the second time 
than it was the first. Therefore, the Association should not relax 
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in its effort to secure this amendment. Although the Association 
still believes that satisfactory reform of judicial administration in 
the City and the elimination of calendar delay can best be accom- 
plished by a thoroughgoing reorganization and simplification 
of the court structure, and will continue to press for this reform, 
the achievement of a more flexible system of using our judicial 
manpower is definitely a step forward. 

13. Committee on Atomic Energy—This Committee continued 
its detailed examination and seminar discussions of major pub- 
lic issues presented by the atomic energy program. These sur- 
veys have involved three principal steps: First, the detailed 
examination by a subcommittee of the complete public record 
relating to the particular issue; second, a report by the subcom- 
mittee and a discussion by the full group, and third, a written 
summary of the salient facts and conclusions. By virtue of the 
competence which the Committee is acquiring in this specialized 
field, members of the Committee have been able to participate 
in a variety of ways in bringing about a better understanding of 
the atomic energy programs and policies. I should like to 
acknowledge here the Association’s gratitude to the Rockefeller 
Foundation for a grant-in-aid which has made the work of the 
Committee possible. 

14. Committee on Broadcasting—The Committee has con- 
tinued its work in the production of the television program “On 
Trial” in cooperation with the American Broadcasting Com- 
pany during every week of the past year. Spot announcements 
have been utilized to publicize the activities of various other 
committees of the Association, and the announcements are made 
by members of our committees. The program is no longer re- 
broadcast over the radio network. For technical reasons, the 
use of both radio and television resulted in compromises in the 
production of the program, and the American Broadcasting 
Company in February decided that it would be advisable to 
drop the radio rebroadcast and concentrate on the improvement 
of the television program. The popularity of the program, as 
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evidenced by standard rating procedures, has continued relative- 
ly high among public affairs programs. Only one other such pro- 
gram surpasses it in popularity. 

15. Committee on Legislative Procedures—Through the co- 
operation of the Columbia University Legislative Drafting Re- 
search Fund, this Committee is in the process of preparing a 
factual and statistical study of the work of the Legislature, with 
a view to ascertaining whether a solution can be found for the 
problem of legislation of major importance being introduced 
in the closing hours of the legislative session when there is no 
time for public discussion and debate. Although the Committee 
appreciates that the problem has been under review by the 
Legislature itself, it hopes that, freed from political and other 
pressures, it can contribute to the solution of a situation which 
has long brought justified criticism of the legislative processes 
in this State. 

16. Committee on Tax Relief for the Professions—The Associ- 
ation has long been interested in proposals for securing the ad- 
vantages of pension plans common in business and industry for 
members of the professions. After a series of conferences with 
members of Congress and their technical assistants, the Com- 
mittee concluded that the best hope for securing such legis- 
lation lay in the formulation of provisions for qualified pension 
trusts set up with trust companies by recognized professional 
organizations, to which the members of such organizations might 
contribute to build up a retirement fund for the contributor. 
Such contributions would be deductible on the Federal income 
tax return of the contributor. Bills incorporating legislation 
drafted by the Committee were introduced in Congress by 
Representatives Eugene J. Keogh and Daniel A. Reed (H.R. 
4371 and H.R. 4373). Senator Ives has also given support to 
this program by legislation which he has introduced. In order 
for this legislation to secure favorable consideration by the 
Congress, it will be necessary for individual members of the bar, 
as well as members of other professional organizations, to express 
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to their representatives in Congress their support of the legis- 
lation. The Association is actively engaged with the American 
Bar Association in securing such support, and there is some hope 
that we will be successful. 

17. Committee on Administration of Accident and Health 
Insurance Plan—This Committee is charged with the duty of 
administering the accident and health insurance plan which was 
approved by the Association in January, 1950. The plan is now 
fully effective both as to insurables and uninsurables. As of 
April 23, 1951, 1,162 members of the Association were insured 
under the plan. As of the same date, 114 claims had been 
presented to the insurer, and of these 93 claims had been fully 
settled in the aggregate sum of $21,115.65. No complaints have 
been made to the Association with respect to claim settlements. 
I want to take this opportunity of thanking the chairman of the 
Committee, who had much to do with the successful inauguration 
of the plan, for the great amount of time he has given to working 
out the many details involved in getting the plan into operation. 
The plan is a benefit to our members, and their enthusiastic 
response indicates they appreciate this service of the Association. 


B. WORK OF STANDING COMMITTEES 
DURING THE YEAR 


The Standing Committees may be divided, as they have been 
in the past, into four groups: 

I. Administrative Committees which have to do with ad- 
missions, entertainment, finance, and the operation of the li- 
brary and building. 

II. Committees on the judiciary and the administration of 
justice in general; 

III. Committees which cover public service activities, such as 
the Committees on Grievances, Professional Ethics, Legal Aid 
and Legal Education; 

IV. Committees on Law Reform, State and Federal Legisla- 
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tion and various special fields of law, such as taxation, aero- 
nautics and the like. 


I. ADMINISTRATIVE COMMITTEES 


1. Executive Committee—The extremely able and energetic 
chairman of the Executive Committee this year introduced an 
innovation in the procedure of that Committee which con- 
tributed a great deal not only to increased efficiency in the work 
of the Association during the year but also to the information 
which the Committee had about the Association. The chairman’s 
plan was to invite to the various meetings of the Committee chair- 
men of committees working in related fields. Thus at one 
meeting the chairmen of the committees which pass on judicial 
candidates discussed at length the problems of their committees, 
and I believe this meeting developed some very worth while 
measures for strengthening the work of those committees. At 
another meeting the committee chairmen who are primarily con- 


cerned with the Association’s legislative program were present, 
and that field was explored. In addition to considering matters of 
this kind, the Committee performed faithfully and well its 
routine duties. 


2. Committee on Entertainment—Judge James Garrett Wal- 
lace found a worthy successor in the chairman of the Entertain- 
ment Committee. Under his guidance, and with his active partici- 
pation, the Committee presented a Twelfth-Night entertainment 
which was well attended, and then proceeded to concentrate on 
the production of the Annual Association Night show. The show 
this year consisted of eleven dramatic and musical numbers and 
a wholly new magic and mind-reading act by the Association’s 
official prestidigitator, Carl E. Newton. All the material pre- 
sented at the show was written and composed by members of 
the Association. Limitation of space precludes the giving of 
credit by name to all those whose efforts made the show a success, 
but they will know that the Association does appreciate not only 
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their talent but their willingness to devote themselves to a 
production schedule which is more demanding than that of a 
trial lawyer. This also applies to my son who designed what 
seemed to me to be some very fine sets for the show. 

3. Committee on Art—The Art Committee resumed the prac- 
tice this year of holding a Photographic Show. A total of 173 
photographs and 160 transparencies were exhibited. The show 
was an interesting one, and I hope it will become an annual 
affair. This year the annual show of paintings and sculpture con- 
tinued to prove that our members, as would be expected from 
lawyers, improve through emulation. Thirty-five members con- 
tributed some g5 pictures to the show. Robert B. Hale, Assist- 
ant Curator of American Painting at the Metropolitan Museum 
of Art, was the consultant to the Committee. 

Early in the year I asked the Committee to try to procure 
portraits of former Presidents of the Association. This effort 
of the Committee resulted in one new portrait, that of Judge 
Robert P. Patterson. I very much hope that more of these por- 
traits will be forthcoming, so that the collection of portraits at 
the House of the Association can be made as complete as possible. 

4. Library Committee—During the past fiscal year 3,637 
volumes have been added to the Library, as compared with 
4,082 last year. The total expenditures of the Library were 
$123,791.46, as compared with something over $112,000.00 the 
preceding year. The recataloging project is currently reprocessing 
all of the United States Government material. I am glad to note 
that the able chairman of the Library Committee points out 
in his thoughtful report that we must find a definitive answer 
to the problem of the growing cost of our Library and the difh- 
culty of finding space to house it. The chairman says, “The 
answer would seem to lie in some plan of greater cooperation 
among libraries—regional or deposit libraries for little used 
material, an agreed division of emphasis on different fields among 
different libraries in the same geographical area or some other 
solution or combination of solutions. There are great diffi- 
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culties in this but it would seem evident, looking ahead, that we 
cannot all have a perfectly complete and self-sufficient library.” 

5. Committee on Increase of Membership—This Committee 
continued to function efficiently under a highly mobile chairman. 
The Committee concentrated its efforts among more than 700 
associates in 28 large firms. In all, a total of 108 membership 
applications filed can be attributed to the work of the Com- 
mittee. The Committee was of great assistance to the Executive 
Committee and to the Committee on Admissions in advising 
on problems relating generally to membership and dues. I am 
glad to note that the applications for auxiliary membership 
continue to increase, and we are formulating some plans to take 
advantage of the energy and resourcefulness of our younger 
members. 

6. Committee on Admissions—The Committee has continued 
to maintain the standards for membership which distinguishes 
this Association. Also during the year the Committee made re- 
visions in its rules, which, it is believed, will facilitate the ad- 
ministration of the transfer between classes of members. It is 
hoped that the Committee can find a way to contribute the 
results of its interviews in a way that will be really useful in 
reviewing the capacity of new members for Committee assign- 
ments. 

7. Committees on Audit, Investments, and Insurance of As- 
sociation Property—I again record the Association’s thanks to 
the membership of these committees for their disinterested and 
efficient service in the interest of the entire membership. 

8. House Committee—In preparation for the Annual Meeting 
of the American Bar Association, the House Committee accepted 
responsibility for completing the renovation of the House of the 
Association begun in Mr. Tweed’s administration. The East 
Reading Room on the first floor of the House was designated 
the “Cromwell Room,” and converted into a rather modern 
room for use by our committees. The increase in the number of 
committee meetings makes the extra space necessary, and in 
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addition, the room will commemorate a generous benefactor of 
the Association. The furniture in the West Reading Room was 
reupholstered and some new furniture added. This room now 
becomes an attractive and comfortable room for general use 
of our members. A much-needed new checking room was added 
and a display area provided, where it is hoped the rare books 
in the Library may be exhibited. On the second floor some of 
the older furniture was reupholstered and the Supper Room 
redecorated. 

The handsome Supper Room now contains some very beauti- 
ful Old English silver consisting of a large pair of candelabra, 
four wine coolers, and a tureen, in memory of former Presidents 
Stimson and Thacher, who died during the year. Mr. Joseph 
Duvivier presented the Association with a silver repousse pitch- 
er of great intrinsic and sentimental value, which is now ex- 
hibited in the lovely Woolsey breakfront in this room. New 
chinaware was also given to the Association. Distinguished guests 
of the Association are entertained here and it is hoped that other 
members of the Association will see fit to make similar gifts in 
order that the appointments in the Supper Room will be in keep- 
ing with the dignity of the House. 

The House Committee reports that during the year 595 As- 
sociation functions, in addition to activities sponsored by 42 
other organizations, brought more than 70,000 people to the 
House of the Association. 419 committee meetings were held, 
121 with dinners or buffet suppers. 

g. Committee on Junior Bar Activities—The Junior Bar Com- 
mittee decided to put the inter-law school moot court competi- 
tion on a national basis, and under the leadership of the efficient 
and energetic chairman, now the Association’s Secretary, over 
forty law schools throughout the country participated in the 
competition. For the purpose of the national competition the 
country was divided into a number of “circuits” very roughly 
corresponding to the Federal Circuits. In each circuit the Com- 
mittee selected a sponsoring organization to conduct a regional 
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competition for approved law schools in the sponsor’s circuit. 
The winners in the various circuits came to New York in early 
December to participate in the final rounds. If seven or more 
schools participated in a regional competition, the regional 
sponsor was permitted to select two winners to represent the 
circuit in the finals. The regional sponsors were either law schools 
with particularly good facilities for conducting a competition, 
such as the Southwestern Legal Foundation, or local bar associa- 
tions, such as the St. Louis Bar Association. 

Judges for the final round in the 1950 competition were The 
Honorable Robert H. Jackson, Associate Justice of the Supreme 
Court of the United States; The Honorable Albert Conway, 
Judge of the Court of Appeals of the State of New York; The 
Honorable John Biggs, Jr., Chief Judge, United States Court of 
Appeals, Third Circuit; The Honorable Harold R. Medina, 
Judge of the United States District Court, Southern District of 
New York; The Rt. Honorable Sir Frank Soskice, K.C., Solicitor 
General of England; and the President of the Association. 

During the period the teams were in New York arrangements 
were made for the students to visit at least one large law office 
and to lunch with some members of the firm. In this way the 
students were able to see under relaxed and informal conditions 
the circumstances under which the lawyer in a large firm prac- 
tices law. These visits also permitted the students to make in- 
quiries as to opportunities for employment. All students were 
entertained at two dinners during the course of the competition. 
Judges and lawyers who had presided over the arguments atten- 
ded and discussed with the students the arguments made during 
the day. Thus, the students were able to get practicing lawyers’ 
and judges’ reactions to the presentation and the organization of 
their arguments. The final argument was broadcast through the 
courtesy of the National Broadcasting Company in New York 
and in Washington. Phonograph records have been made of 
this broadcast and are available on loan to schools interested in 
participating in the 1951 competition. 
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Publicity for the competition was carefully organized. The 
publicity departments of the participating schools were fur- 
nished with press releases, as were the regional sponsors. Re- 
leases were also sent to the papers in the home towns of students 
participating in the competition. The final competition was 
covered by the leading New York newspapers and wire services. 

The inter-law school competition is an important factor in 
bringing the Association into close relationship with the law 
schools and law students, and I am sure the membership will 
join me in congratulating the Junior Bar Committee on per- 
forming a very real service for the Association. 

10. Committee on Memorials—The importance of the Associa- 
tion’s Memorial Book as a source for the history of our bar is 
obvious. The Committee on Memorials has kept the current 
volume up to the high standards of its predecessors, and I ex- 
press to the chairman and the members of his Committee the 
Association’s appreciation for the fine work they have done. 


. 


II. COMMITTEES ON THE JUDICIARY AND THE 
ADMINISTRATION OF JUSTICE IN GENERAL 


1. Committee on the Judiciary—In the State elections last fall, 
of the six candidates for judicial office whom the Committee 
recommended as well-qualified, two (both Republicans) were 
not elected. None of the candidates whom the Committee found 
not qualified were elected. Prior to the election the Committee 
made efforts to persuade the major parties to consult with it 
before making nominations. Although these efforts were un- 
successful, it is to be hoped that continued activity in this di- 
rection will ultimately bring about closer cooperation and an 
improvement in the quality of candidates. During the year a 
vacancy also occurred in the New York Court of Claims. Prior 
thereto this Committee recommended to the Governor that 
Judge Bernard Ryan be reappointed, and this recommendation 
was accepted. 
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The Committee has continued to receive the very welcome 
cooperation of the State Democratic Chairman, Mr. Paul E. 
Fitzpatrick, in its efforts to obtain well qualified judges in the 
Federal courts. All of the recent appointees have been approved 
in advance or recommended for confirmation by the Committee 
with one exception. The President has nominated Miss Frieda 
B. Hennock for the one remaining vacancy in the Southern Dis- 
trict, and the Judiciary Committee is actively opposing her con- 
firmation. In this effort it has the support of the American Bar 
Association, the New York County Lawyers’ Association, and the 
New York State Bar Association. 

In the spring it came to the attention of the Committee that 
Judge Learned Hand was about to announce his retirement. 
The Committee concluded that Judge Harold R. Medina would 
make a worthy successor to Judge Hand and that his appoint- 
ment would be most welcome to the Bar. His name was sub- 
mitted to the President and to the Attorney General with a 
strong endorsement of the Association. He was duly appointed 
by the President and his appointment was promptly confirmed. 

As I indicated in my summary of the work of the Committee 
on Public and Bar Relations, we are attempting this year to 
give the entire membership an opportunity to give information 
as to the qualifications of candidates to the Committee in ad- 
vance of the Committee’s presenting its report to the Stated 
Meeting of the Association. We will also attempt during the 
coming year to secure more widespread support in our efforts 
to improve the judiciary from other organizations in the com- 
munity. 

The Association has no more important task and the diligence 
of the Chairman and members of this Committee reflect fully 
their recognition of this fact. At times, and the present is one 
of these, this Committee is required to spend literally an enor- 
mous amount of time on its field of responsibility. 

2. Committee on Courts of Superior Jurisdictton—The Com- 
mittee continued its efforts to secure legislation creating five 
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additional district judgeships in the Southern District of New 
York, but does not regard the creation of additional judgeships 
as a complete solution to the problem of calendar congestion 
in the Southern District. ‘The Committee has under considera- 
tion such measures as the broadening of pretrial procedures 
and the liberalization of the practices governing the reference 
of issues to Special Masters. 

In the Supreme Court, New York County, the delay in the 
tort jury calendar has increased from 33 months in June, 1950, 
to 39 months in May, 1951. Elsewhere I have commented on the 
adoption of Constitutional amendments by the Legislature 
which, if passed in 1953, will permit a more efficient use of 
judicial manpower. Because these measures cannot become 
effective for two years, the Committee has explored a variety 
of suggested procedural changes to ameliorate the situation, and 
has concluded that the most promising lines of approach are a 
broadening of the scope of examinations before trial and the 
adoption of workable rules governing the number of ready 
cases held subject to the engagement of trial counsel. In co- 
operation with the Law Reform Committee, the Committee on 
Courts of Superior Jurisdiction will draft legislation designed 
to liberalize examinations before trial. As to the problems created 
by holding a number of ready cases subject to engagement of trial 
counsel, the Committee believes this problem can be mini- 
mized by cooperative effort of the bench and bar. 

3. Committee on the Surrogates’ Courts—The Committee has 
renewed its suggestion that it be authorized to deal with legisla- 
tive problems in the field of decedents’ estates, with power to act 
to the same extent as is now vested in the Committee on State 
Legislation. The Executive Committee has this problem under 
consideration, and hopes to find some satisfactory solution. The 
outstanding effort of the Committee was in reactivating interest 
in a change in the New York rule against perpetuities. Little 
progress was made, however, because of the continued opposition 
to any change by the Surrogates. The Committee cooperated 
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with the Surrogates Association in reviewing the text of certain 
amendments to the Surrogate’s Court Act being sponsored by it 
prior to their submission to the Legislature. 

4. Committee on Criminal Courts, Law and Procedure—I am 
glad to note again that Mayor Impellitteri has carried out his 
campaign promise to submit to this Committee the names of 
nominees for appointment to the Magistrates Court and the 
Court of Special Sessions, and I am equally glad to note that, with 
one recent exception where the Mayor has made an appointment 
of a magistrate found not qualified both by our Committee and 
its Opposite number at the County Lawyers’ Association, the 
Committee has found the caliber of the appointments to judicial 
office by Mayor Impellitteri of a reasonably high order. We shall 
continue our cooperation and hope that the Mayor will not 
have further occasion to act in disregard of our recommendations. 

The Chief City Magistrate met with the Committee to discuss 
the treatment of youthful offenders and the need for legislation 
permitting more informal disposition of cases involving them, 
and the Committee also considered at the request of the Chief 
Magistrate possible improvements in the probation system in 
the Magistrates’ Court. The Committee continued to review 
legislation and to investigate complaints against Magistrates. In 
no instance has it found proceedings necessary. 

5. Committee on the City Court of the City of New York—The 
Committee on the City Court has efficiently organized regular 
court visitations by Committee members. Written reports on 
the conduct of judges observed are filed and discussed by the 
whole Committee. This sort of information is of extreme value 
when the Committee considers candidates for election to the 
City Court. It continues to perform diligently its work in in- 
forming the Bar and the public about the qualifications of judges 
for this important court which is its bailiwick. 

6. Committee on the Domestic Relations Court—At a public 
forum on Youth and Narcotics held at the House of the Associa- 
tion in January, under the auspices of the Committee, the need 
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for a study of the growing addiction to the use of narcotics among 
teen-age youth was brought forcibly to the attention of the 
community. The Committee continued its interest in the prob- 
lem by participating in the work of the Subcommittee on Law 
and Law Enforcement, established by the Welfare Council, and 
by cooperating with the Mayor’s Committee on Narcotics. The 
Committee continued to give close attention to adoption prob- 
lems as they concern the Domestic Relations Court and the 
relation of these problems to the overcrowded institutions and 
shelters available for neglected children. The Committee was 
diligent in visiting the court and observing its operation, and 
we are particularly fortunate in having the wholehearted sup- 
port of Presiding Justice Hill in all its activities. 

7. Committee on the Municipal Court of the City of the City 
of New York—The Committee reviewed and passed on the 
qualification of a large number of candidates for the Municipal 
Court, and laid plans to see whether better candidates could not 
be obtained through the submission to party leaders in advance 
of the announcement of nominations a list of suitable and avail- 
able candidates. The Committee continues its effort to secure 
better housing of the Municipal Court in Manhattan and has 
contributed to a comprehensive report on this subject which is 
being prepared by a Special Committee on Courthouses. 


Ill. PUBLIC SERVICE COMMITTEES 


1. Committee on Grievances—The full report of the Com- 
mittee is published in the Yearbook and merits the close atten- 
tion of the membership because it demonstrates the great volume 
of work which this Committee discharges in a manner which is 
a great service to the community and the profession. Of the 1,749 
complaints which were before the Committee during the past 
year, 105 were tried before panels during 83 meetings. Sixty 
complaints were recommended for prosecution in the courts, and 
13 complaints were fully or partly tried and await final decision. 
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The Committee has worked in close cooperation with the Appel- 
late Division in trying to decrease the delay in getting final 
decisions from referees, and has also made changes in the Com- 
mittee’s own procedure which will increase the efficiency of its 
operation. 

2. Committee on Professional Ethics—The principal work of 
the Committee continued to be the preparation of opinion letters 
over the chairman’s signature in response to specific inquiries 
presented to the Committee. These inquiries involved problems 
of solicitation and advertising; conflicting interests; partnership 
and firm names; intermediaries; confidences of a client; and 
specialized legal services. In addition, the chairman has personally 
dealt with a great number of telephone inquiries and has under 
consideration ways and means of publishing a volume of the 
Committee’s collected opinions. 

3. Committee on Legal Aid—Two bills drafted by the Com- 
mittee were submitted to the New York Legislature. One of these, 
which permits adoption by a minor spouse either of his or her 
own child or of that of the other spouse, became law. The other 
bill which provides for supplementary proceedings in the Small 
Claims Court was defeated in the Assembly. The Committee has 
considered and will make recommendations for the more effective 
use of law students in legal aid work, and has, at the request of the 
Legal Aid Society, reviewed the existing referral lists of the 
Society. The Committee has agreed to refer clients to an attorney 
in cases where the Society is already representing the other party 
to the dispute. Finally, the Committee has a comprehensive study 
of the English Legal Aid and Advice Act in preparation. 

4. Committee on Legal Education—Reconsideration of the 
amendments to the Rules of the Court of Appeals for admission 
of attorneys which were adopted during World War II as emer- 
gency measures was undertaken by the Committee. Changed con- 
ditions and the possibility that compulsory military service may 
become a permanent part of our national policy, make it im- 
portant that these rules be reviewed. The Committee also con- 
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sidered the Rules of the Court of Appeals in regard to the 
requirements of pre-legal education, particularly in view of the 
action of the American Bar Association which raised its require- 
ments as to pre-legal education in approved law schools from two 
to three years of college work. The Committee continued to press 
for the reestablishment of the Joint Conference on Legal Edu- 
cation. It is hoped the Conference will convene in the autumn 
of 1951. 

5. Committee on Post Admission Legal Education—Under the 
auspices of this Committee the following lectures were held in 
the Meeting Hall: The Honorable Bernard L. Shientag, Justice 
of the Appellate Division, First Department, October 10, 1950, 
“How the Court Functions in Conference—the Briefs and Oral 
Arguments Presented to it”; Professor Milton Handler, Decem- 
ber 19, 1950, ““Anti-trust—New Frontiers and New Perplexities”; 
Dr. J. Robert Oppenheimer, Chairman, General Advisory Com- 
mittee, Atomic Energy Commission, January 11, 1951, “Con- 
temporary Problems of Atomic Energy”; Professor James Willard 
Hurst, February 19, 1951, ‘““Law and the Balance of Power in the 
Community”; Messrs. David L. Cole, Walter Gordon Merritt 
and George W. Taylor, March 27, 1951, “Panel Discussion: 
Problems Raised by Industry-Wide Collective Bargaining’’; The 
Honorable Edmund H. Lewis, Judge of the New York Court of 
Appeals, Tenth Annual Benjamin N. Cardozo Lecture, April 24, 
1951, “The Contribution of Judge Irving Lehman to the De- 
velopment of the Law”; and Sir Gladwyn Jebb, Permanent 
United Kingdom Representative to the United Nations, May 15, 
1951, “The United Nations—the New Diplomacy.” The lectures 
were well attended and the Association is fortunate in being able 
to obtain such distinguished speakers. 

The work of the nine existing legal sections went forward in 
accordance with the established plan of individual schedules of 
meetings addressed by speakers or occupied by discussion under 
the direction of the section chairman. Two new sections were 
established, one on Federal Administrative Controls and the 
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other on Jurisprudence and Comparative Law. A total of 54 
section meetings were conducted during the year with very good 
attendance. A great deal of effort and attention has been given 
by the section chairmen to developing fresh material and con- 
ducting for the Association membership a real program of con- 
tinuing legal education. The Committee has continued to study 
the possibility of the publication of a book of legal essays. 


IV. COMMITTEES ON LAW REFORM, STATE AND FEDERAL 
LEGISLATION AND SPECIAL FIELDS OF LAW 


1. Committee on Law Reform—The Committee’s legislative 
program this year consisted of three bills, as follows: 


1. Sen. Int. 109: to bar judges running for non-judicial office. 
2. Sen. Int. 1082: to permit in an action for divorce either the 
husband or wife to testify to non-access. 


3. Sen. Int. 1081: to permit the use of a declaration that a written 
statement is made under penalty of perjury as alternative to an 
oath. 


Of these measures only the first was enacted into law. In ad- 
dition to these bills the Committee has studied and reported upon 
the following subjects: 


1. Loyalty oaths for lawyers. 
2. Recognition of foreign decrees of divorce and the problem of “di- 
visible divorce.” 
. Amendment of Civil Practice Act, Section 347, with respect to 
lunatics and committees of incompetents. 
. Amendment of Real Property Law, Section 300, to include certain 
officers of the U. S. Air Force as among those authorized to take 
acknowledgements. 


The Committee still has under study the following subjects: 


. New methods to select judges, e.g. the “Missouri Plan.” 


. Recommendations submitted by the U. S. Senate Committee on 
Crime in Interstate Commerce. 
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3. Revision of the procedures relating to depositions, discovery and 
examination before trial. 

4. Amendment or repeal of General Corporation Law, Section 61-b. 

;. Wire-tapping: competency of relevant and material evidence ob- 
tained through illegal wire-tapping. 

§. Disbarment of an attorney who refuses to testify on the ground 
that his testimony will tend to incriminate him. 

y. Adapting F.R.C.P. Rule 75(e) to New York practice. 

8. Taxable costs and disbursements. 

g. Invasion of principal of trusts and life estates for the benefit of 

children, etc. 

10. Attachment of life beneficiary’s interest. 

11. Amendment of Judiciary Law, Section 475, in order to permit a 
charging lien for counsel. 

12. The obligation of the donee in a charitable trust to carry out the 
conditions imposed upon the gift. 


2. Committee on State Legislation—The Committee on State 
Legislation has earned a reputation for working hard and work- 
ing competently. The Committee concentrated its efforts this 
year on bills that appeared to possess legislative vitality and pre- 
sented subject matter on which the bar is especially competent to 
comment. Published reports of the Committee numbered 102, 
and eight issues of the legislative bulletin were published. The 
box score for the Committee is indicated in the following table, 
but it must not be assumed that because the Legislature failed to 
accept the Committee’s advice in some instances that the Com- 
mittee’s effort is wasted. The reports are a valuable part of the 
legislative history of many measures. 


Passed No 

Bills Passed only Legis- 

reported Became and one lative 

on Law Vetoed House Action 
Approved 71 47* ot 7 8 
Disapproved 32 4 6 6 16 
Total 103 51 15 13 24 


* Includes four concurrent resolutions. 
t Includes bill passed by Legislature, recalled and not re-passed. 
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3. Committee on Federal Legislation—Under the skilful 
guidance of the chairman, the Committee on Federal Legislation 
devoted a great deal of effort to the preparation of a report on the 
Internal Security Act. The Committee in making its report recog- 
nized that the passage of the Act represented a determination by 
Congress of the basic issues of policy involved in the legislation, 
and the report did not re-examine those basic issues or consider 
questions as to their desirability or undesirability. The report 
was presented to the January Stated Meeting of the Association, 
extensively debated, and a resolution adopted to the effect that, 
without passing upon the desirability or undesirability of the 
substantive provisions of the Act, the Association approved the 
Committee’s report. The report was then reprinted and circu- 
lated to members of appropriate congressional committees. The 
report was also distributed to the entire membership, and I am 
sure that those who gave it close study will agree that it represents 
the kind of contribution which enhances the reputation of the 
Association. 

In addition, the Committee approved bills which would pro- 
vide for increased compensation of Federal judges and also ex- 
pressed itself as in favor of the principle of a bill which would 
provide annuities for widows of Federal judges. Other measures 
considered but on which final reports have not been made are 
those providing for public defenders; the so-called Frear bill, 
which would have extended the coverage of various provisions of 
the Security Exchange Act of 1934 to certain corporations not 
subject to the provisions of that Act; and bills relating to wire- 
tapping. 

4. Committee on Labor and Social Security Legislation— 
Major subjects considered by the Committee were a study of the 
objectives of picketing and the use of injunctions in labor dis- 
putes; clarification of the power of State agencies to act with 
respect to labor matters where the dispute clearly involves inter- 
state commerce; and revisions of State and Federal statutes 
governing arbitration. The Committee’s report on the Conflict 
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of Federal and State Jurisdiction in the Labor Relations Field 
was submitted to the Stated Meeting of the Association in March, 
and was recommitted for further study and recommendations. 

5. Committee on Administrative Law—This Committee of 
experts in a difficult and puzzling field continued to study a 
variety of problems. None of the studies made by the Committee 
has resulted in any published report, but it is hoped that during 
the coming year the Committee will publish some of these reports. 

6. Committee on Patents—The Committee during the past 
year has devoted itself to consideration of two bills to revise and 
recodify the patent laws, H.R. 9133 of the 81st Congress and H.R. 
3760 of the 82nd Congress. The Committee’s report made a 
number of suggestions for changes in the bills. 

7. Committee on Copyright—Continued study of the proposed 
Universal Copyright Convention continued to occupy the major 
share of this Committee’s time. The Committee discussed at two 
meetings with the Acting Registrar of Copyrights a number of 
problems connected with the Convention. The results of the 
Committee’s discussions have been transmitted to the State De- 
partment’s panel of experts. The Committee believes that, if asa 
result of the effort to achieve a Convention, a simple universal 
treaty can be drafted, a substantial forward step will have been 
taken. The Committee also recommended to Congress the 
adoption of a proposed amendment to Section 115 of Title 17 of 
the United States Code. The act would provide a statute of 
limitations applicable to copyright infringement suits. There is 
reason to hope that a bill embodying the Committee’s recommen- 
dation will be introduced into Congress. The Committee filed 
with Congress its views on H.R. 3589 which extends protection 
to the right to recite nondramatic literary works and the right to 
make mechanical recordations of nondramatic literary works. 

8. Committee on Trade Regulation and Trade-Marks—The 
Committee considered all trade-mark legislation introduced in 
Congress. A summary of the bills considered and the action taken 
is as follows: 








THE RECORD 


(a) Reviewed, but no action taken: 


H.R. 238, dealing with farm cooperatives. 
H.R. 1330, increasing anti-trust penalties. 


(b) Reviewed, and requests made to the appropriate Congression- 


al Committees for notification if any hearings should be 


scheduled: 


H.R. 276, requiring publicity on prices. 

H.R. 278, preventing corporations from employing anti- 
trust violators. 

H.R. 542, repealing the Bulwinkle Act. 

H.R. 1397, revising the Webb Export Association Act. 

S. 10, concerning Federal incorporation. 


S. 141 and H.R. 277, divorcing distribution from manv- 
facture. 


(c) Reviewed, and views submitted to the ‘appropriate Congres- 
sional Committees: 


H.R. 109, 1986, 1323, 3408 and 8763, and S. 1910, dealing 
with the right of the United States to sue for damages and 
the matter of a uniform Federal statute of limitations. 

S. 658 (Sec. 10) , dealing with an amendment to the Federal 
Communications Act. 


(d) Reviewed, and miscellaneous other action taken: 


Proposed amendments to Lanham Act. Report made and 
instructions given our representative on Coordinating Com- 
mittee formed by various Bar Associations and other in- 
terested organizations. 

Proposed Uniform State Trade-Mark Act. Copies of report 
sent to the National Association of Secretaries of State. 
H.R. 1091, repealing labor’s exemptions from the anti- 
trust laws. The Committee voted to refer this to the Labor 
Committee of the Bar Association. 


(e) Under study: 


H.R. 3516, amending the Expediting Act of 1903. 
S. 719, permitting the meeting of a competitive price. 


In addition, the Committee sponsored jointly with the Section 


on Trade Regulation of the Committee on Post-Admission Legal 
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Education four meetings addressed by well-known authorities in 
the field of trade regulation. 

g. Committee on Taxation—In the field of Federal taxation 
the Committee made a number of recommendations concerning 
the excess profits tax which the Committee presented before the 
House Ways and Means Committee. The Committee also made a 
number of recommendations for amendments to the Federal tax 
law, and considered thirteen bills relating to tax measures intro- 
duced in the last session of the State Legislature. 

10. Committee on Uniform State Laws—The various drafts of 
the Uniform Commercial Code were studied by the Committee 
and recommendations made to the American Law Institute and 
the National Conference of Commissioners on Uniform State 
Laws. The Committee did not take any final position in respect 
to the Code, since it is anticipated by late November the Code 
will either be ready for tender to the Legislatures by its sponsors 
or will have been deferred for an appreciable period. The Com- 
mittee will indicate its position when the Code is introduced into 
the New York Legislature. 

11. Committee on International Law—The International Law 
Committee, cooperating with the Committee on Foreign Law, 
prepared a report concerning American Investments Abroad. 
The report was approved by the Association and transmitted to 
the Secretary of State. Among other subjects considered by the 
Committee were sections of the Internal Security Act affecting 
entry of aliens; the international law aspects of recognition of 
foreign governments; and the status of Formosa. The Committee 
has continued to act as the Association’s official host to dis- 
tinguished foreign lawyers. Among these were a number of high 
court justices from Japan, the lawyers on the permanent staffs of 
delegations to the United Nations, and Joao Neves da Fontoura, 
the Foreign Minister of Brazil. 

12. Committee on Foreign Law—As indicated in my summary 
for the Committee on International Law, this Committee co- 
operated with that Committee on the report on American In- 
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vestments Abroad. Among other subjects that engaged the atten- 
tion of the Committee during the year were the Trading with 
the Enemy Act; Amendments to the rules of civil practice in re- 
gard to taking of interrogatories in foreign language; and the 
study of the so-called Bustamante Code. The annual symposium 
of the Committee this year was on the subject of Nationalization 
Decrees and Foreign Judgments. The Committee has been most 
helpful in establishing closer relationship between members of 
our Association and foreign attorneys here temporarily in official 
capacities with the United Nations. A highly successful reception 
was held in May for these distinguished lawyers. 

13. Committee on Admiralty—The Committee approved the 
proposed amendment to the Ship Mortgage Act, and intends to 
give the measure its full support. The Committee joined with the 
Maritime Law Association in opposing a proposed new local 
admiralty rule providing for the taking and use of depositions in 
admiralty cases, and it is believed that the two committees re- 
vising and unifying the local rules for the Southern and Eastern 
Districts of New York will adopt the suggestions of the Com- 
mittee. The Committee joined with the American Bar Associ- 
ation in opposing the proposal by the Attorney General of a new 
Supreme Court Admiralty Rule 58. 

14. Committee on Aeronautics—The major project of the 
Committee on Aeronautics during this year was the continuation 
of the study of the subject of liability as related to aircraft oper- 
ations. This study was instituted in 1949 as a part of a long range 
program and has resulted in a report of a preliminary nature 
which the Committee hopes to modify and supplement from time 
to time. The Committee has also instituted a study of the Rome 
Convention. A final report on this matter will probably be issued 
during the year. In continuation of its policy of attempting to 
keep the members of the Bar Association and others interested in 
aviation matters informed of current developments in the field 
of aeronautics, the Committee sponsored a lecture by The 
Honorable Thomas K. Finletter, Secretary of the U.S. Air Force, 
in May. 
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15. Committee on the Bill of Rights—Widespread newspaper 
publicity devoted to jury trials has focused the attention of the 
bench and bar upon the extent to which freedom of the press may 
encroach upon the maintenance of impartial judicial procedure. 
The Committee on the Bill of Rights has devoted itself primarily 
to that subject. The Committee prepared a report on the subject, 
and then in a series of interesting meetings discussed the report 
with representatives of the press. The original report of the Com- 
mittee proposed legislation. The representatives of the press did 
not believe the solution to the problem lay in legislation, and 
suggested that something in the nature of a voluntary code of 
ethics might be framed which would accomplish what the Com- 
mittee had sought to achieve by legislation. A proposed code was 
prepared by the Committee and is now the subject of a study by 
the press. The recent Kefauver hearings have caused the Com- 
mittee to consider the right of a witness before a congressional 
investigating committee to decline to testify if motion pictures, 
newsreels, radio, and television are used while the testimony is 
given. A report on this subject is in preparation and will be sub- 
mitted to the Association in the coming year. 

16. Committee on Arbitration—In cooperation with the Ju- 
dicial Council the Arbitration Committee secured a number 
of amendments, both procedural and substantive in character, 
to the arbitration statutes of the State of New York. The Com- 
mittee also attempted to prevail upon justices of the Supreme 
Court of the First and Second Judicial Departments to adopt the 
plan of referring tort litigation and tort cases to a panel of arbi- 
trators, where consent could be procured from the parties to the 
action. It is the belief of the Committee that in this way a great 
number of tort cases which are clogging the court calendars 
could be eliminated. 

17. Committee on Bankruptcy and Corporate Reorganizations 
—I would not attempt to summarize the extremely valuable re- 
port of the extraordinarily energetic and able chairman of the 
Bankruptcy Committee. It demonstrates the amount of valuable 
work that a committee of real experts can do. ‘The Committee 
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considered a number of bills in Congress, continued to maintain 
close liaison with the Committee on Uniform State Laws during 
the consideration by that Committee of the Uniform Commercial 
Code, and to discuss recent important court decisions relating to 
bankruptcy. 

18. Committee on Medical Jurisprudence—The Committee 
devoted itself to four principal fields: legislation dealing with 
the rehabilitation of alcoholics; problems raised in connection 
with the licensing of psychologists; problems of the mentally ill; 
and the question of the redefinition of criminal insanity. Bills 
relating to the first of these subjects were prepared, but unfortu- 
nately not introduced in the last session of the Legislature be- 
cause, the Committee was advised, the legislative climate was not 
favorable for measures requiring appropriations of large sums 
of money. It is the hope of the Committee that it might be pos- 
sible to secure the introduction of these measures in the next 
session of the Legislature. The Committee considered bills 
sponsored by the Joint Council of New York State Psychologists 
providing for licensing of psychologists. The Committee was in 
grave doubt as to the practicability of some of the proposed 
statutory definitions contained in the bill and welcomed its veto 
by Governor Dewey for reasons closely paralleling those held by 
the Committee. At a number of meetings of the Committees 
guests invited from the membership of the Academy of Medicine 
were present and various other leaders in medical and related 
fields. 

19. Committee on Real Property Law—At the request of Presi- 
dent Justice William Lyman of the Municipal Court, the Com- 
mittee submitted a report to Justice Lyman on the effects of the 
Teeval v. Stern, 301 N. Y. 346, the various possibilities for en- 
forcement practices, and the procedures to be followed to protect 
both landlords and tenants. Mr. Justice Lyman adopted in full 
the recommendations of the Committee. The Committee spent 
the major portion of its time on problems connected with rent 
control legislation. Conferences were held with State Rent Com- 
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missioner McGoldrick and members of his staff, as well as with 
Mr. Reuben Lazarus, Special Counsel to the State Commission 
to study rents. A number of suggestions made by the Committee 
were embodied in the legislation adopted. The Committee also 
prepared a report for submission to members of Congress oppos- 
ing any Federal recontrol of rent in New York State. The Com- 
mittee has reports ready for submission to the City Council on 
proposed city legislation on rent control. 

20. Committee on Insurance Law—The Committee was asked 
two years ago to consider the question of group life insurance 
for members of the Association, and reported at that time it did 
not consider the plan advisable. Further study was given to the 
subject during the past year, and a very excellent report prepared 
by the chairman of a Committee of the Insurance Section of the 
New York State Bar Association and a former member of our 
Committee on Insurance Law was adopted as the view of the 
Committee. The conclusion of the report adopted was that the 
proposal of group life insurance for members of the Association 
was not sound or practicable. The Committee continued its 
study of compulsory liability insurance for operators of all motor 
vehicles, and recommended an amendment of the Vehicle and 
Traffic Law so as to increase compulsory limits of public liability 
insurance carried by operators of taxicabs, buses, and other motor 
vehicles for hire. Bills providing for such an amendment were 
introduced in the New York Legislature and passed, although 
the amounts of maximum liability which were provided for were 
smaller than those recommended by the Committee. An ex- 
ceptionally complete reference quide to insurance law prepared 
by amember of the Committee was published in the December, 
1950, issue of The Record. 

21. Committee on Municipal Affairs—Principal topics con- 
sidered by the Committee during the year were policemen and 
firemen pension fund and retirement bills; settlement and trial 
of tort claims against the City, possible reorganization and simpli- 
fication of the basic structure of the City government; the City 
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as an employer in its labor relations; certain topics of zoning law 
and policies; police department recording and reporting of crime 
statistics; members of the police force joining non-municipal- 
government-employees’ unions; referral by the Corporation 
Counsel before recommendation of proposed appointments of 
lawyers to “exempt” (non-Civil Service) positions in the Law 
Department; report of the State Power Authority on the pro- 
posed St. Lawrence Seaway; State Subversive Employee Control 
Act. In the study of these subjects the Committee had the benefit 
of active participation of the following authorities on municipal 
affairs: Hon. Abraham L. Doris, Deputy Controller of the City; 
Hon. Stanley M. Isaacs, member of the City Council; Professor 
Sterling D. Spero, New York University; Hon. Daniel Kornblum, 
Director, Division of Labor Relations; Daniel L. Hurshan, Fsq., 
Executive Director, Citizens’ Budget Commission, Inc.; Mr. 
Walter D. Binger, former Commissioner of Public Works for the 
Borough of Manhattan; Paul Windels, Esq., former Corporation 
Counsel; Jack Lutsky, Esq., Legal Aide to Mayor Impellitteri, 


and Mr. James O’Brien, Aide to Mayor Impellitteri. The Com- 
mittee believes that after three years’ experience in a field new 
to the Association, the wisdom of the creation of the Committee 
in 1948 and the advisability of its continuance has been demon- 
strated. 


WHITNEY NortTH SEYMOUR 





Committee Report 


COMMITTEE ON AERONAUTICS 


REPORT ON 
AIRCRAFT MANUFACTURERS’ PRODUCT LIABILITY 


STATEMENT OF THE PROBLEM 


The Maynard decision of 1937 (1940 U.S. Av. R. 71) follows the Buick 
doctrine and is an authority for holding that an aircraft manufacturer may 
be held liable for the death or injury of a passenger because of fault in 
design, as well as negligence in manufacture or inspection. 

The significance of this decision has grown with the years, as the size, 
passenger capacity, and cost of aircraft has steadily risen. 

Pending the establishment by definitive judicial decisions or legislation, 
it has been thought that it might be of assistance to the members of the Bar 
to prepare a report, giving the present status of various aspects of the 
problems involved. 

This preliminary report contains: 

I. Introduction. p. 319. 
II. Basic questions of law involved in aircraft manufacturers’ product 
liability. p. 322. 

III. The problem of the liability of aircraft parts manufacturers. p. 327. 

IV. Statutory aids. p. 331. 

V. Insurance aspects of manufacturers’ product liability. p. 332. 

Appendix I. Memorandum of Authorities on Question of Aircraft 
Manufacturers’ Liability (Including Consequential Damages) for 
product failure. p. 334. 

Appendix II. Summary of DeVito v. United Air Lines, Inc. p. 343. 


I 
INTRODUCTION 
Entirely apart from its ability to carry bombs and mount cannon, the air- 


plane, when things go wrong, is capable of inflicting great damage—both to 
those who fly and to those on the ground who happen to be present at the 


Editor’s Note: This report was prepared by a sub-committee of the Committee on 
Aeronautics, consisting of Henry G. Hotchkiss, Chairman, Herman Hormel, Jr., 
George A. Spater, Henry I. Stimson, Charles C. Tillinghast, Jr., Theodore E. 
Wolcott. 
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exact point of crash. The question of upon whom is to rest ultimate financial 
responsibility for death claims and injury to property in aircraft accidents 
is one of increasing importance. This is due not only to the increasing use 
of the air as a medium of transportation, with larger and larger aircraft 
carrying more and more persons; the increasing size and speed of aircraft 
has greatly enlarged the potential danger to persons and property on the 
ground. 

The courts have uniformly imposed on the commercial air lines the 
traditional responsibility of common carriers’ with the result that, where 
the slightest negligence is involved, the passenger or his estate almost in- 
variably shifts the burden of loss, in the first instance, to the air line. In 
several jurisdictions the courts have applied the doctrine of res ipsa loquitur 
to airplane accidents’ with the result that an aircraft operator must explain 
away a presumption of negligence and the shifting of the burden of loss 
from injured party to operator is thus facilitated. In some 2g states the 
Uniform Aeronautics Act has been adopted,* thus imposing either prima 
facie or absolute liability on the owner‘ or operator for injury and damage 
to the innocent bystander or property owner on the ground in the path of a 
crashing aircraft. 

Generally, so far as can be known, the commercial air carriers (and, 
presumably, non-governmental aircraft operators other than the air lines, 
such as private flyers, corporations owning “executive” planes and the like) 
have made it a practice to insure in whole or in part the liabilities thus 
imposed. Hence, superficially it can be said that the burden of injury and 


loss rests with insurance companies, those traditional “spreaders of risk’. 


1 Hotchkiss, A Treatise on Aviation Law (2d ed., 1938), p. 49, citing Allison v. 
Standard Air Lines, Inc. (U.S.D.C.S.D.Cal. 1930); Law v.T.A.T., 1931 U.S.Av.R. 
205; Conklin v. Canadian Colonial Airways, Inc. (1934), 242 App. Div. 625, aff'd. 
266 N.Y. 244. Rhyne, Aviation Accident Law (1947), p. 45, citing Smith v. 
O’Donnell, 5 Pac. (2d) 690 (1931); 215 Cal. 714, 12 Pac. (2d) 933, 1932 U.S.Av.R. 
145, 1 Avi. 358 (1932); Ziser v. Colonial Western Airways, Inc., 10 N.J. Misc. 1118, 
162 A. 591, 1933 U.S.Av.R.1, 1 Avi. 390 (1932); Curtiss-Wright Flying Service, Inc. v 
Glose, 66 Fed. (2d) 710, 1933 U.S.Av.R. 26, 1 Avi. 466 (CCA 3rd 1933), cert.den. 290 
U.S. 696, 54 Sup. Ct. 131, Lupton, Civil Aviation Law (1935), pp. 72-90. Fixel, Law 
of Aviation (1944), pp. 158-190. 

? Hotchkiss, supra, pp. 50-58 and cases cited; Rhyne, supra, pp. 121-138; Lupton, 
supra, pp. 116-121. 

* Rhyne, supra, p. 66, who names the states, as of 1947, as Arizona, Arkansas, 
Delaware, Georgia, Idaho, Indiana, Maryland, Michigan, Minnesota, Missouri, 
Montana, Nevada, New Jersey, North Carolina, North Dakota, Pennsylvania, 
Rhode Island, South Carolina, South Dakota, Tennessee, Utah, Vermont and 
Wisconsin. 

* But not, perhaps, on holders of a security interest only. See recent amendments 
to the Civil Aeronautics Act, 49 USC 524. 

5 Since, however, a carrier’s premium payments are a part of its cost of doing 
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The insurers, however, almost without exception, upon payment under 
their policies, are subrogated to the rights of those insured and, judging 
from the indications in the dockets and law reports, often energetically 
pursue the rights thus acquired. For example, there are currently under 
litigation two cases, Northwest Airlines, Inc. v. Glenn L. Martin Co. (District 
Court, N. D. Ohio) and United Air Lines Inc. v. Douglas Aircraft Co. 
(Supreme Court, N. Y. County) as well as others hereinafter discussed, in 
which the actual plaintiffs are the insurers of the indicated air carriers who 
are in pursuit of the manufacturers of the aircraft which were involved in 
crashes to the damage of the air carriers, their passengers and, perhaps, to 
by-standing third parties. It is not improbable that the actual defendants 
in these cases are insurance companies which have written the products 
liability policies of the Martin and Douglas companies. 

However, even if the air carrier insurers in such cases are victorious, 
matters well may not end there, for frequently, if not usually, the insurers 
of the manufacturers are subrogated to the rights of their insureds and, 
having paid, may continue the search for the ultimate repository of liability. 
That such a search may not prove fruitless is entirely conceivable, for the 
airplane is an assembled result. Engines come from one supplier; engine 
parts, components, accessories from another. The air frame manufacturer 
or assembler has secured radio equipment from A, landing gear from B, radar 
from C, struts and spars from D, technical advice from E, and so on and on. 

Because of the chain reaction in liability that well may be touched off by 
an airplane crash, a manufacturer, who conceives himself only remotely 
connected with the hazards of aviation, and perhaps is not insured against 
them, may find himself confronted, months or even years after a crash has 
occurred, with the assertion that the failure of the component which he 
contributed to the aircraft involved was the actual, ultimate and sole cause 
of the calamity, with consequent financial responsibility. The same may 
be said of the supplier of fuel or lubricants, the maintenance or overhaul 
contract-or, the airport ground handling agent, the meteorologist, and many 
others who provide, not parts, but services necessary to aircraft operation. 

A recent decision (May 24, 1951) of the U. S. District Court for the Eastern 
District of New York, in De Vito vs United Airlines, Inc. and Douglas 
Aircraft Company, Inc., dramatically highlights the seriousness of the prob- 
lems of liability that may face the manufacturer and the carrier as a result 
of a commercial air transport accident. This decision is considered so 
significant that a full summary of it is included in Appendix II to this 
report. 





business, in a sense the air traveling public or the government, through mail pay, 
or both, at least share the risk. 

It is appreciated that perhaps the largest single operator of aircraft is the Govern- 
ment. While no insurance is involved when a government aircraft is concerned, the 
public treasury is, because of the Federal Tort Claims Act, 28 U.S.C., Ch. 171. 
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Hence, it has seemed to the Committee on Aeronautics that there was 
thus presented a field for examination and appraisal which might well prove 
interesting not only to those practitioners who are daily concerned with 
aviation but also to members of the bar who represent manufacturers or 
suppliers having a contingent interest in its problems. 

The papers constituting this report represent a first step in a continuing 
study which the committee intends to carry on as a tool for the profession 
and as the basis for informed consideration of legislation, revision in con- 
tracting practices, enlarged insurance coverage or any one of many other 
avenues that will suggest themselves to interested minds. 


II 


BASIC QUESTIONS OF LAW INVOLVED IN 
AIRCRAFT MANUFACTURERS’ PRODUCT LIABILITY 


A. LIABILITY 


The aircraft manufacturer’s product liability is based upon: (1) his con- 
tract, and (2) the law of torts. 


1. Contract Liability 


a. Express Warranties of Quality 


As far as contract liability is concerned, the express warranties made 
therein govern. 
The Uniform Sales Act, which has been enacted in most of the states 


eee 


of the Union, defines an “express warranty” as follows: 


“$72. Definition of express warranty. Any affirmation of fact or any 
promise by the seller relating to the goods is an express warranty if 
the natural tendency of such affirmation or promise is to induce 
the buyer to purchase the goods, and if the buyer purchases the goods 
relying thereon. No affirmation of the value of the goods, nor any 
statement purporting to be a statement of the seller’s opinion only 
shall be construed as a warranty.” 


b. Implied Warranties of Quality 


Aside from express warranties, the law implies the following warranties of 
quality ($15 Uniform Sales Act): 


(1) Where the buyer, expressly or by implication, makes known to 
the seller the particular purpose for which the goods are required, 
and it appears that the buyer relies on the seller’s skill or judgment 
(whether he be the grower or manufacturer or not), there is an im- 
plied warranty that the goods shall be reasonably fit for such purpose. 
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(2) Where the goods are bought by description from a seller who 
deals in goods of that description (whether he be the grower or 
manufacturer or not), there is an implied warranty that the goods 
shall be of merchantable quality. 

(3) If the buyer has examined the goods, there is no implied war- 
ranty as regards defects which such examination ought to have 
revealed. 

(4) In the case of a contract to sell or a sale of a specified article 
under its patent or other trade name, there is no implied warranty 
as to its fitness for any particular purpose. 

(5) An implied warranty or condition as to the quality or fitness 
for a particular purpose may be annexed by the usage of trade. 

(6) An express warranty or condition does not negative a warranty 
or condition implied under this act unless inconsistent therewith. 


2. Tort Liability 


The manufacturer’s tort liability stems from such cases as MacPherson v. 
Buick, (1916) 217 N.Y. 382, which created one of the exceptions to the rule 
that a manufacturer’s liability could only be invoked where there was 
privity of contract. 

While the exception originally obtained only where the manufactured 
articles were found by the court to be of a “dangerous” nature or to be 
“inherently” or “imminently” dangerous, the exception was subsequently 
extended to cover articles which, though not of a “dangerous” nature, or 
“inherently” dangerous, became possibly dangerous in use, if defective. 

For the development of the law on this question and authorities collected 
thereon, see: 

Annotations “Manufaturer—Injury to Consumer” in 


17 A.L.R. 669, 

39 A.L.R. 992, 

63 A.L.R. 334, 

88 A.L.R. 527, 
105 A.L.R. 1483, 
111 A.L.R. 1239, and 
164 A.L.R. 569. 


While in a great many decisions the manufacturer’s liability rests squarely 
on his negligence in producing or inspecting the articles, a California Court 
in Escola v. Coca Cola Bottling Co. (1944) 24 Cal. 2d 453, 150 P. 2d 436 (a 
case involving liability to a waitress in a restaurant of the defendant bottling 
company for an injury sustained through an exploding bottle of Coca Cola) 
has treated the manufacturer’s liability as an absolute liability and has 
regarded his position as equivalent to that of an insurer of third parties 
for injuries or damages sustained by them. 





324 THE RECORD 


In that case Mr. Justice Traynor stated his views as follows: 


“I believe the manufacturer’s negligence should no longer be sing- 
led out as the basis of a plaintiff's right to recover in cases Tike the 
present one. In my opinion it should now be recognized that a manu- 
facturer incurs an absolute liability when an article that he has 
placed on the market knowing that it is to be used without inspection, 
proves to have a defect that causes injury to human beings . 

Even if there is no negligence ..... public policy demands that 
responsibility be fixed wherever it will most effectively reduce the 
hazards to life and health inherent in defeective products that reach 
the market. It is evident that the manufacturer can anticipate some 
hazards and guard against the recurrence of others, as the public 
cannot. Those who suffer injury from defective products are un- 
prepared to meet its consequences. The cost of an injury and the 
loss of time or health may be an overwhelming misfortune to the 
person injured, and a needless one, for the risk of injury can be 
insured by the manufacturer and distributed among the public as a 
cost of doing business. It is to the public interest to discourage the 
marketing of products having defects that are a menace to the public. 
If such products nevertheless find their way into the market it is 
to the public interest to place the responsibility for whatever injury 
they may cause upon the manufacturer, who, even if he is not negli- 
gent in the manufacture of the product, is responsible for its reaching 
the market. However intermittently such injuries may occur and 
however haphazardly they may strike, the risk of their occurrence 
is a constant risk and a general one. Against such a risk there should 
be general and constant protection and the manufacturer is best 
situated to afford such protection. The injury from a defective pro- 
duct does not become a matter of indifference because the defect 
arises from causes other than the negligence of the manufacturer, 
such as negligence of a submanufacturer of a component part whose 
defects could not be revealed by inspection . . . or unknown causes 
that even by the device of res ipsa loquitur cannot be classified as 
negligence of the manufacturer. The inference of negligence may 
be dispelled by an affirmative showing of proper care . . . An injured 
person, however, is not ordinarily in a position to refute such evidence 
or identify the cause of the defect, for he can hardly be familiar with 
the manufacturing process as the manufacturer himself is. In leaving 
it to the jury to decide whether the inference has been dispelled, 
regardless of the evidence against it, the negligence rule approaches 
the rule of strict liability. It is needlessly circuitous to make negligence 
the basis of recovery and impose what is in reality liability without 
negligence. If public policy demands that a manufacturer of goods 
be responsible for their quality regardless of negligence there is no 
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reason not to fix that responsibility openly . . . While the defendant’s 
negligence in the MacPherson Case made it unnecessary for the court 
to base liability on warranty, Judge Cardozo’s reasoning recognized 
the injured person as the real party in interest and effectively disposed 
of the theory that the liability of the manufacturer incurred by his 
warranty should apply only to the immediate purchaser. It thus paves 
the way for a standard of liability that would make the manufacturer 
guarantee the safety of his product even when there is no negligence.” 


3. Extent of Liability 


a. Tort Liability for Personal Injuries 

There is no doubt as to the manufacturer’s liability for personal injuries. 
The concept of the dangerous nature of the articles upon which the higher 
standard of required care is based, makes obvious that tort liability for 
personal injuries may be invoked against the manufacturer. 


b. Tort Liability for Injury to Property 


Less obvious is the manufacturer’s tort liability for property damages. 
However, in G.C.P. Fire Relief Assn. v. Sonneborn Sons (1934) 263 N.Y. 
463, the highest state court in New York pronounced at p. 469: 


“To hold that an owner of a building injured by an explosion and 
fire caused by the use of the material could recover for his personal 
injury but could not recover for the damage to his clothing or the 
destruction of his building would be anomalous.” 


Likewise, the Restatement of the Law of Torts, in $497, states the law 
with respect thereto as follows: 


“The rules which determine the negligence of conduct threatening 
harm to another’s interest in the physical condition of land and 
chattels are the same as those which determine the negligence of 
conduct which threatens bodily harm.” 


c. Liability for Consequential Damages 


Aside from general rules of law governing recovery for consequential 
damages which are not speculative, uncertain or too remote, judicial de- 
cisions can be found showing that courts, in various cases, have granted 
such recovery. 

The cost of repairs and the loss of the use of the plane during the 
repairs were held to be, in the absence of agreement, proper elements of 
damages resulting from injury to an airplane by a student aviator, in 
Ambassador Airways v. Frank, (1932) 124 Cal. App. 56, 12 P. 2d. 127, 99 
A.L.R. 215. For cases on loss of use see also Annotations “Injury to Com- 
mercial Vehicle”, in 169 A.L.R. 1074 at 1087. 
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B. LIMITATION OF LIABILITY BY CONTRACT TERMS 


1. Disclaimer of Warranties 


There is authority to the effect that in a proper case, warranties may 
effectively be disclaimed. See Uniform Sales Act, Annotated, Note III to §12. 
See also Annotations in 16 A.L.R. 880, 32 A.L.R. 1244, 62 A.L.R. 452, 117 
A.L.R. 476 and 168 A.L.R. 589. 

However, the effect of such disclaimer clauses is doubtful. For instance, 
in Federal Motor Truck Sales Corp. v. Shanus (1933, Minn.) 250 N.W. 713, 
go A.L.R. 422, the court held that a provision in a contract of sale containing 
an express warranty that a motor truck was free from defects in material 
and workmanship, which specified that 


“the foregoing obligation to make good any defective parts returned 
as herein provided is in lieu of all other warranties, express or im- 
plied, and of all other obligations or liabilities on our part, and we 
neither assume, nor authorize any other person to assume for us, 
any other liability in connection with the sale of our trucks.” 


did not exclude an implied warranty for fitness. 


2. Disclaimer of Negligence 


The law determining the validity and effect of clauses disclaiming the 
manufacturer’s liability for his negligence, is in an indefinite state. The 
majority of the decisions indicate that such clauses will be of no effect if 
the manufacturer is sued by a member of the public. 

For decisions on this question see Annotation “Validity of Contractual 
Provision by One Other than Carrier or Employer for Exemption from 
Liability, or Indemnification, for Consequences of Our Negligence” in 175 
A.L.R. 8. 

Although such clauses are usually upheld if part of approved tariff pro- 
visions, the Supreme Court of the United States in Boston & M. R. Co. v. 
Piper (1918) 246 U. S. 439, held invalid a clause in a bill of lading filed 
with the carrier's tariff providing that in case of unusual delay caused by 
the carrier’s negligence, recovery would be limited to actual cost (with an 
option of a higher recovery upon the payment of higher rates). The court 
held that this was an illegal attempt to exonerate the carrier from liability 
for its negligence and not a valid limitation on the amount of recovery 
and, therefore, void.* 


1 Limitation clauses embodied in filed tariffs are generally recognized as valid. 
See Markham and Blair, “Effect of Tariff Provisions Filed under the Civil Aero- 
nautics Act”, 15 Journal of Air Law and Commerce 251. This means of limiting 
liability is presently not available to the aircraft manufacturing industry which is 
not subject to governmental regulation. The fact, however, that it is available to 
operators, is of indirect disadvantage to the aircraft industry since it tends to narrow 
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3. Limitation of Remedies 


There is authority to the effect that clauses limiting the buyer’s remedy 
to replacement or repair at seller’s cost will be upheld in a proper case. 
For decisions on this poir t see Annotation “Validity, Construction and 
Application under Uniform Sales Act of Express Provision of Contract 
Limiting Obligation in Case of Breach of Warranty to Replacing Defective 
Article or Part” in 106 A.L.R. 1466. 


Ill 


THE PROBLEM OF THE 
LIABILITY OF AIRCRAFT PARTS MANUFACTURERS 


Due to the nature of the aircraft industry, the producer of a relatively 
inexpensive part embodied in an airplane that has crashed may find himself 
faced with law-suits involving millions of dollars. These suits may include 
extensive claims not only for bodily injury and property damage, but also 
for losses incurred by airlines due to the official grounding of sister ships 
after the crash. Serious question will exist as to whether, if it is proved that 
a defect in the part he manufactured was the cause of the crash, the manu- 
facturer of the part is liable for these damages. No ready answer is to be 
found in the law today, although there are actions now pending in the 
courts that should provide at least a partial answer and indicate the court’s 
approach to the problem.’ 

The liability problem faced by the aircraft parts manufacturer is unusual 
and difficult for many reasons. 

The acuteness of the problem because of the extent of potential liability 
is obvious. An aircraft parts manufacturer’s liability for personal and 
property damage might conceivably include personal injury, damage to the 
airplane, damage to other property, loss of use of the airplane, loss of 
business by the manufacturer of the airplane and loss due to the official 
ground of sister ships by the Civil Aeronautics Board. Each of these elements 
of damage generally involves large sums of money, with the yet untested 
element of loss due to the official grounding of sister ships involving perhaps 
the largest sums of all. This new element of damage is especially important 
because it is presently impossible to obtain insurance against it. This loss 
of use does not constitute damages for “bodily injury” or “injury to or 
destruction of property” as those words now are used in product liability 
insurance policies. 





the range of parties to whom an injured person can turn to recover his loss in any 
given case. 

1For example: United Airlines, Inc. v. Douglas Aircraft Co., Inc. now pending 
in the Supreme Court, New York County. 
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Further, aircraft parts manufacturers have not generally been successful 
in limiting liability through express warranty. An individual supplier in a 
highly competitive field finds it difficult to force a limited warranty upon 
unwilling customers. This problem would become particularly acute if the 
airlines generally should adopt the proposed standard order terms for use 
in purchasing from aircraft manufacturers recently circulated by the airline 
members of the Air Transport Association. Even though a supplier might 
privately question the propriety or equity of the common and uniform 
use of such a form of warranty, he generally would be reluctant to contest 
the matter either legally or practically. 

The warranties proposed by the airlines are as follows: 


“The Seller warrants that the articles to be supplied under this 
contract are fit and sufficient for the purpose intended; that they are 
merchantable, of good quality and free from defects, whether patent 
or latent, in material and workmanship, and that material or equip- 
ment for aircraft construction conforms to required specifications as 
outlined in paragraph 7. 

“The Seller warrants that it has good title to the articles supplied 
and that they are free and clear from all liens and encumbrances. 

“These warranties, together with their service warranties and guar- 
antees, shall run to Buyer, its successors, assigns, and/or to persons 
to whom the materials or articles may be resold. 

“All warranties herein shall be construed as conditions as well as 
warranties.” 


If adopted, these proposed standard order terms would place a very 
severe burden upon the aircraft parts manufacturer. The warranty is very 
broad, does not limit liability to the replacement of defective parts, appears 
to survive inspection and test, lacks any time limitation whatever, and 
purports to create a direct liability to persons not in privity with the 
manufacturer. Thus it purports to create liability, unlimited in time, for 
consequential damages which may be said to have been suffered by a wide 
group of persons beyond the manufacturer’s own customers. It is hornbook 
law that these consequential damages include bodily injury and damage to 
personal property. The very important question of whether consequential 
damages also include losses due to the official grounding of sister ships 
remains unanswered to date. In addition, in view of some recent decisions, 
the attempt to make the manufacturer directly liable to third persons for 
breach of warranty is one that might succeed. These decisions reflect the 
increasing popularity of the doctrine of “liability without fault” which 
imposes upon a manufacturer strict liability as a warrantor irrespective of 
privity. 

Turning from liability based on contract to that imposed by law, one is 
faced with difficult problems both as to the existence of liability and as to 
the persons to whom that liability extends. With respect to the existence of 
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liability, the parts manufacturer finds ominous signs in the recent tendency 
of courts to impose strict liability upon the manufacturer of an apparently 
defective product quite irrespective of the “exercise of due care”. A burden 
of strict liability with respect to the many highly complex and intricate 
devices which are embodied in a modern airplane is indeed a heavy one. 
The burden becomes greater in the light of an increasing breakdown of 
the traditional limits of “proximate cause”, the most widely discussed and 
debated problem in the law of negligence. 

What, for example, is the liability of the parts manufacturer to an immedi- 
ate purchaser, an airplane manufacturer, if an accident has occurred because 
of a faulty wheel? In order for the accident to have resulted from the 
defective part, the airplane manufacturer must have failed in his duty of 
inspection. Thus it would appear that he is guilty of contributory negligence. 
In some states, such as New York, this should bar any recovery on his part. 
Other states, however, such as Georgia, adhere to the theory of comparative 
negligence. In the latter states the negligence of each person is evaluated, 
the sums subtracted and recovery of the difference had by the person less 
negligent, provided he was not grossly negligent. 

Assuming a similar accident, the question of direct liability of the parts 
manufacturer for injuries to third persons also presents a knotty problem. 
In spite of the intervening failure of duty on the part of the airplane 
manufacturer, the parts manufacturer might be held liable to third persons 
on the theory of strict liability of a manufacturer as pointed out above. He 
might also be held liable on an “effective cause” theory, the rationale being 
that he set into motion a chain of events which has resulted in injury to a 
third party and that he should have foreseen that the airplane manufacturer 
might fail in his duty of inspection. A striking example of this theory is 
found in Ostergard v. Frisch? where the owner of an automobile who had 
left his keys in his car in violation of a statute, was held liable for injuries 
to a third person’s automobile, which resulted from a collision between a 
thief who had stolen his automobile and collided with the third person’s 
automobile. The court pointed out in that case that under the old concept 
of proximate cause, the cause must be directly and completely responsible for 
the injury, contributing and related causes being insufficient, but that under 
the modern theory if the negligence has “causal relation” or the injury 
results in part from the defendant’s negligence, the defendant is liable. 

If either of the foregoing liability theories is accepted, injured third 
persons may sue and obtain judgments jointly against both the parts manu- 
facturer and the airplane manufacturer. On the other hand, a court recog- 
nizing the unusual liability problems of the aircraft parts manufacturer 
might hold the airplane manufacturer’s failure to inspect to be an in- 
dependent intervening cause sufficient to break the chain of causation and 
relieve the parts manufacturer from liability. Courts still recognize that the 


*77N.E. 2d 537, 333 Ill. App. 359 (App.Ct.Ill. Ist Div. 1948). 
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independent act of an individual, conscious agent exculpates an antecedent 
vendor when the negligent intervening act could not have been reasonably 
anticipated. 

Where injury has resulted from negligence in design, a further question 
arises with respect to the weight to be given to government certificates of 
airworthiness or to the fact, if it be a fact, that the critical specifications 
were supplied by the manufacturer’s customer. An airworthiness certificate 
is issued only after the design of the aircraft and its component parts have 
been subjected to extensive, critical tests by government agents or under 
their supervision. It would seem that great weight should be given to these 
official inspections and certifications in an action based upon negligence in 
design. As yet, however, this has not been done.* It would seem, also, that 
great if not determinative weight should be given to the supplying of the 
critical specifications by the manufacturer’s customer. But particularly when 
a warranty of fitness for purpose has been exacted by the customer, the 
limits of responsibility, especially with respect to third persons, remain 
unsettled. 

The parts manufacturer is faced not only with uncertainties as to the 
theoretical scope of his liability, but also with difficult problems of proof. 
Many of the products made by aircraft parts manufacturers are such that 
they may easily cease to function properly as the result of improper handling, 
use or inspection. The great majority of such parts require continued in- 
spection and maintenance by the user. In most cases, an allegedly defective 
part will have been subjected to use, inspection, maintenance and adjust- 
ment by others than its manufacturer. As a result, it often is extremely 
difficult to place responsibility for a defect in an aircraft part. While at 
first blush this might appear to be in the aircraft parts manufacturers’ favor 
because of a plaintifi’s so-called “burden of proof”, as a practical matter, 
especially before a jury, the difficulty of conclusively establishing the reasons 
for an accident and the responsibility for alleged defects cannot help but 
present additional hazards for a parts manufacturer. It is believed that in 
some instances these hazards may prove insurmountable. 

Faced with potential liability involving extraordinarily large sums of 
money, and unable to protect himself by insurance as to an important part 
thereof, the parts manufacturer finds himself in an unusually poor position 
to prevent or minimize such liability or to absorb losses resulting therefrom. 
Once an arguably defective part has left his doors, the parts manufacturer 
as a general rule has lost the power to detect any defect therein or to 
control the use to which the part is put. The relative newness and highly 
technical nature of many aircraft parts and the exacting standards which 
they must meet, put a premium on maintenance and continued inspection. 
But these are usually the provinces of others. And it is others who are in a 


® Maynard v. Stinson Aircraft Co. (1940) U.S.Av.R. 71; Boulineaux v. City of 
Knoxville, 20 Tenn. App. 404, 99 S.W. 2d, 557 (1935). 
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position so to control the use of the part as to prevent or to minimize the 
consequences of failures therein. If a failure occurs, particularly in the case 
of economic losses resulting from the grounding of sister ships, the parts 
manufacturer is helpless to control the factors which determine the size and 
extent of resulting losses. Decisions as to grounding and the duration thereof 
as well as day-to-day operating decisions determinative of the economic 
vulnerability of the airline to such action, are decisions which must be made 
by others. 

The basic premise of the modern theory which has placed an ever-increas- 
ing burden of liability upon the manufacturer of an article is patently un- 
true in the case of an aircraft parts manufacturer. Advocates of this theory 
believe that the manufacturer is better able to carry the burden of damage 
resulting from injury than an individual customer, because he is able to 
spread the loss over many customers by adding it to his cost basis. Very 
frequently, however, the aircraft parts manufacturer is far smaller than 
his individual customers, and his ability to spread any losses far less. There 
are many parts manufacturers who could not successfully absorb a loss of the 
magnitude of those to which they are potentially subject and still remain 
vigorous and competitive factors in the industry. The size of such losses 
in relation to the price of many aircraft parts prevents the loss from being 
effectively spread. Some means of spreading the risk at a higher level is 
required in the interests of a healthy industry. 


IV 
STATUTORY AIDS 


At the date of this report there are no special statutes, either Federal or 
State, that seek to relieve the manufacturer of the responsibilities imposed on 
him by general rules of law. Statutes that limit recovery in the event of 
accident have been framed from the point of view of the carrier rather 
than the manufacturer. In respect of some of these statutory provisions the 
manufacturer may be an indirect beneficiary. 

The Warsaw Convention and the proposed Rome Convention, both ap- 
plicable only to international air transportation, provide for limitations 
on recovery in actions brought by passengers, shippers and third parties 
against carriers. The manufacturer, who may in turn be liable to the carrier 
for all loss, thus may gain an indirect benefit from these international agree- 
ments. However, in cases where the passenger, shipper or third person can 
make out a case against the manufacturer, the latter cannot take advantage 
of any of the limitations provided in the Warsaw Convention or in the 
Rome Convention as now drafted. 

Domestically, the manufacturer may avail itself of the limitation on 
recovery provided in certain state death acts. While the provisions of those 
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acts may be availed of by any defendant, it is of interest to note that they, 
too, probably owe their origin to the vigilance of carriers rather than manu- 
facturers——in this case, the railroads. 

Thus it might be concluded that what statutory provisions do exist were 
founded on the law as it stood before the rule in MacPherson v. Buick 
became as well developed as it is today. For that reason, if no other, perhaps 
it is time to take another look at the whole question of where the burden 
of loss should fall. This is not intended to be a determination that the pre- 
sent burden is unfairly imposed, but only a suggestion that changed rules 
of law and changed conditions of fact may require a revaluation of the 
subject. 

The one piece of legislation affecting manufacturers that does seem to 
reflect more modern case law is the Uniform Aeronautics Act. Section 5, of 
the Uniform Act provides that the “owner” of an aircraft as well as the 
operator shall be absolutely liable to injured third parties. It is not in- 
frequent that the aircraft manufacturer will continue to be “owner” of 
aircraft operated (by air carriers or others) either under a lease or some 
security arrangement. Under those circumstances the manufacturer might 
be liable for very large amounts where guilty of no fault except that of 
being in the aircraft industry and owning aircraft. This legislation may be 
an indication that up to the present time the primary concern has not been 
where the loss should fall, but rather where it should not fall, and it is 
difficult to disagree with the conclusion that the loss should not be borne 
by an innocent house owner who loses a roof to an aerial trespasser. Although 
the substance of the Uniform Aeronautics Act was enacted in some 20 states 
up to 1943, the National Conference of Commissioners on Uniform State 
Laws has since withdrawn it from the list of recommended uniform acts. 

A recent amendment to the Civil Aeronautics Act (49 U.S.C., 524) purports 
to relieve the liability of any person holding only a security interest in air- 
craft. It is believed that this Federal legislation will supersede the Uniform 
State Act, certainly in the case of accidents occurring in interestate com- 
merce. It therefore is advantageous to manufacturers who are also mort- 
gagees, conditional vendors or lessors. 


Vv 


INSURANCE ASPECTS OF MANUFACTURERS’ PRODUCTS 
LIABILITY 


The problem of aircraft manufacturers’ products liability is increasingly 
coming to the fore as new airliners are put into operation. A number of 
suits involving aircraft accidents have been brought against both the manu- 
facturer and the airline as parties defendant. The aircraft manufacturer 
usually carries products liability insurance. 
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The underwriting of this type of insurance has turned out to be rather 
costly in recent years because of the Bryce Canyon and Mt. Carmel accidents 
involving the DC 6, the Northwest Airlines accident involving the Martin 
202, and the TWA accident at Reading involving the Lockheed Constella- 
tion. Because of the tremendous expense in defending these suits, and the 
distinct possibility of the jury becoming confused by the mass of technical 
detail, the policy has been to settle cases where feasible. 

The Mt. Carmel group of claims is still in litigation. The Bryce Canyon 
case placed a further burden upon the underwriters when United Airlines 
brought suit against Douglas Aircraft Company not only for the loss of DC 
6 hull, but for damages suffered as a result of the grounding of the DC 6 
fleet. This suit, which is for seven million dollars, is now pending. 

The accurate placing of the dividing line of risk as between the aircraft 
manufacturer and the airline purchaser is extremely technical and difficult. 
The development of a new aircraft calls for extended cooperation between 
the manufacturer and the airline or airlines, and the line of demarcation 
of responsibility for design can be rather hazy. The development and 
manufacture of a new transport airplane may be said to be within the 
control of a small group consisting of a few manufacturers and a few airlines. 
This circle is further reduced by the fact that a manufacturer cannot em- 
bark upon the undertaking without the support of one or more of the 
major airlines. 

The manufacturer has to make a very substantial investment in engineer- 
ing and tooling and will begin when he has received a minimum of initial 
orders. On the other hand, only the major airlines have the financial re- 
sources and needs in terms of minimum quantity, to bear the substantial 
cooperative development costs, the trial and shakedown costs and the other 
risks, delays, and uncertainties attendant to introduction into service and 
proving period which may extend to two or three years. The other airlines 
watch and wait and then if the airplane has proven itself or gives reasonable 
indication of proving itself, they may then buy if they have the money. 

The construction of the manufacturers’ warranty clause and its attempted 
limitations of liability contained therein has presented some difficulty which 
has been worsened by the lack of judicial decisions on this specific subject. 

The procurement of ordinary products liability coverage has not been 
too much of a problem. The matter of consequential damages is quite a 
different matter. 

Consideration is being given increasingly by the insurance world to the 
coverage of consequential damages, but such coverage appears to be presently 
available in only rather limited amounts. This imposes a heavy burden upon 
the industry. 

From the viewpoint of public interest, the passenger claimant, the manu- 
facturer and the airline and in the interest of the development of air 
transportation, some insurance formula should be sought, perhaps with 
government participation, for equitable apportionment of the risk. The 
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Civil Aeronautics Board has recognized the public interest in spreading the 
risk to which an airline may be exposed in putting a new aircraft into opera- 
tion by making additional allowance to the airlines for losses due to 
grounding as in the case of the Lockheed Constellation and of the Douglas 
DC 6. At the same time, however, the Board recommended that the airlines 
seek to cover their grounding losses by suit against the manufacturer. 
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APPENDIX I 


MEMORANDUM OF AUTHORITIES ON QUESTION OF 
AIRCRAFT MANUFACTURERS LIABILITY 
(INCLUDING CONSEQUENTIAL DAMAGES) FOR 
PRODUCT FAILURE 


As of this time, there is no settled law regarding the extent and nature of 
aircraft manufacturers’ liability for product failure due to negligence in 
manufacture, inspection or design, including the question as to whether 
and how far a manufacturer may be liable for consequential damages. How- 
ever, it seemed useful to collect the available decisions bearing on this point. 
Added to this, reference is had to certain actions which have been com- 
menced and which have either been settled or are awaiting trial which 
specifically raise the question of the liability of the manufacturer for so- 
called consequential damages resulting from the grounding of an aircraft 
fleet. 


AIRFRAME MANUFACTURERS’ LIABILITY 
FOR NEGLIGENCE IN DESIGN 


The leading case on this subject is that of Maynard v. Stinson Aircraft 
Corp., (1) 1940 U.S.Av.R. 71 (unofficial report of the charge to the jury by 
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Judge Miller in the Circuit Court of Wayne County, Michigan, October 22, 
1937)- In that case the jury found that the manufacturer of the plane was 
guilty of negligence in design of the exhaust stacks and carburetor drain 
pipe, and allowed the plaintiff to recover damages for the burns which she 
had received as a result of the accident. The case clearly relied upon the 
rule in MacPherson v. Buick Motor Company, (1916) 217 N.Y. 382(2). 

In Breen v. Conn (1938) 64 Ohio App. 325: 28 N.E. (2d) 684; 1938 
U.S.Av.R. 160,(3) the court stated that the manufacturer of a new airplane is 
liable, under the Buick doctrine, supra, for damages caused to a purchaser 
but such liability does not apply to the seller of a second-hand airplane in 
the absence of an express warranty for damages covering structural weak- 
nesses and faulty design. 


AIRCRAFT MANUFACTURERS’ LIABILITY 
FOR FACULTY REPAIRS 


In Canada consideration has been given to the liability of a manufacturer 
of an airplane who later repaired it by welding a gusset to a wing fitting. 
The case came up twice and in the first instance the court held that the 
manufacturer was not liable since the evidence failed to prove either that 
it was negligent to weld a gusset to the fitting or that the welding itself was 
done negligently. McCoy v. Stinson Aircraft Corporation. (Ontario) 1940 
U.S.Av.R. 84(4). 

The same accident came up again, McCoy v. Stinson Aircraft Corporation. 
1942 U.S.Av.R. 154(5), and the trial judge dismissed the case on the ground 
that there was no evidence of negligence. 

In Gladstone v. Grumman Aircraft Engineering Corporation (1938) 254 
App. Div. 871(6), the Appellate Division affirmed the court below in refus- 
ing to dismiss a complaint in which it was alleged that the plane manufac- 
turer was negligent in giving inadequate instructions showing how to attach 
the necessary device to make the gunner’s seat safe. The accident complained 
of resulted in the death of a member of the United States Naval Reserve 
while flying an airplane which had been delivered to the Naval Department 
of the United States government. 


CERTIFICATES OF AIRWORTHINESS 
AS A DEFENSE 


In the Maynard case, supra, the court refused to permit the introduction 
into evidence of an airworthiness certificate issued by the Department of 
Commerce on the ground that no testimony was adduced by the defendant 
showing the nature of the examination made of the aircraft design by the 
employees of the Department of Commerce. It also appears that the Depart- 
ment of Commerce had refused to allow its inspectors to testify. 

In Smith v. Pacific Alaska Airways, 89 F. (2d) 253; (C.C.A. gth, 1937, cert. 
den.); 1937 U.S.Av.R. 115(7), the court said that evidence of the license was 
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material, but held that the entrance of the fact that the plane’s pilot was 
licensed by the Department of Commerce was secondary evidence and should 
not have been admitted under the best evidence rule. 

In Kamiensky v. Bluebird Air Service, Inc., 53 N.E. (2d) 131; 1944 
U.S.Av.R. 50(8), there was evidence that the pilot was licensed and the plane 
and engine overhauled and inspected in accordance with the Department 
of Commerce regulations. The court held on the evidence that the inspec- 
tion in that case had been faulty. 

In Boulineaux v. City of Knoxvilie (Tenn.) 99 S.W. (2d) 557; 1937 
U.S.Av.R.145 (g), the court squarely held that the introduction of the 
certificate of airworthiness issued by the Department of Commerce was 
proper. 


PROPELLERS 


In Jacuzzi Bros., Inc. v. Boeing Airplane Co., 129 Wash. 673; 225 P. 431; 
1928 U.S.Av.R. 70(10), the manufacturer of airplane propellers which were 
manufactured and sold according to government specifications and without 
guarantee of performance recovered against the airplane company for the 
balance due on the purchase price. The court held that the allegation that 
the propellers in question failed in actual flight was no defense. 

In American Airways, Inc. v. Ford Motor Company, 258 App. Div. 957, 17 
N.Y.S. (2d) 998; 1940 U.S.Av.R. 70, Aff’d. per curiam, 284 N.Y. 807; 31 N.E. 
(2d) 925(11), the defendant company undertook to make a complete inspec- 
tion of the plaintiff's airplane and to recondition the propellers. The court 
held that under these circumstances the plaintiff should recover for the 
damages paid or suffered as a result of a crash which resulted from a fatigue 
crack in a propeller hub, where the manufacturing company failed to report 
the existence of tool marks inside the hub from which the crack propagated 
although these marks were discoverable upon a reasonable examination and 
the manufacturing company knew that such marks were a grave source of 
danger. 

In Galer v. Wings, Ltd., (Manitoba, Canada) 1938 U.S.Av.R.177(12), the 
propeller broke shortly after take off and the plane crashed. On the evidence 
it appeared that the propeller had been thought to be out of balance and it 
had been sent to the defendant’s shop. It was replaced in service, however, 
without adequate repair due to the fact that at the time another airplane of 
the defendant’s line had an accident which required immediate attention. 
The air carrier, on these facts, was held to be free from negligence and with- 
out liability. The court rested its decision largely on the fact that the 
propeller blade was of standard make suitably approved by government au- 
thorities and recently inspected, notwithstanding the fact that the break 
was caused by faulty design of the blade. 

In Nysted v. Wings, Ltd., (Manitoba, Canada) 1942 U.S.Av.R. 120(13), 
the court had before it the same accident as that considered in the Galer 
case, supra, and allowed a recovery against the air carrier. The result is the 
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opposite of that reached in the Galer case, but the court points out that the 
plaintiffs here had the advantage of some additional evidence. 


SPARK PLUGS 


In Sellers Motor Co. v. Champion Spark Plug Co., 150 Miss. 473; 116 So. 
883; 1929 U.S.Av.R.61(14), recovery was sought against the spark plug com- 
pany, the manufacturer of the spark plugs, for damages resulting from the 
destruction of a plane and for personal injuries. The case was dismissed on 
the finding by the chancellor that the condition of the spark plugs was not 
the cause of the accident. 


GASOLINE 


In Patten v. Standard Oil Co. of Louisiana, 165 Tenn. 438; 1933 U.S.Av.R. 
99(15), plaintiff sought to recover for her husband’s death in an airplane 
accident against the company which furnished the gasoline used in the 
airplane at the time of the accident on the ground that the gasoline was of 
an inferior quality containing water or other foreign substance and that this 
was the proximate cause of the death. Plaintiff also contended that defendant 
had fraudulently concealed the fact that the gasoline was defective. The 
court held for the defendant. 


SUITS AGAINST AIRCRAFT MANUFACTURERS FOR 
DAMAGES AND CONSEQUENTAL DAMAGES 


There is no decision to date which has passed directly upon the liability 
of a manufacturer for consequential damages flowing from a grounding of 
airplanes of his manufacture. Emphasis was given to the point, however, 
by the dictum in the decision by the C.A.B. in American Airlines, Inc.— 
Eastern Air Lines, Inc.—Transcontinental & Western Air, Inc.—United Air 
Lines, Inc.—Northwest Airlines, Inc.—Mail Rates; Docket No. 2849, C.A.B. 
May 25, 1949(16) In its opinion, the Board indicated that the airlines should 
in the future assert whatever rights they might have against the manu- 
facturer, saying in part: 


“Moreover, in computing grounding costs we will only consider those 
costs which a carrier has incurred without a legal right to reimburse- 
ment from other sources. We expect every carrier to pursue aggres- 
sively all causes of action against aircraft manufacturers for damages 
occasioned by the grounding of the aircraft. While payments have 
been obtained by certain carriers to correct defects in material and 
workmanship or defects in design, we are not certain that these pay- 
ments extend to the full limit of the manufacturer’s liability. We will 
require that the carriers establish to our satisfaction that they have 
taken all reasonable means to secure adequate reimbursement.” 
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An action has recently been begun in the Supreme Court, New York 
County, United Airlines v. Douglas Aircraft Corporation, (17) in which the 
plaintiff seeks to recover, among other things for the consequential dam- 
ages flowing from the grounding of the DC-6’s. 

An action has been instituted by Northwest Airlines, Inc. against The 
Glenn L. Martin Company(18) in the District Court for the Northern Dis- 
trict of Ohio by complaint dated April 14, 1949, generally alleging that 
Martin was negligent in the production of 25 airplanes sold to Northwest, 
as a result of which the wing of one plane tore off in flight resulting in its 
destruction on August 29, 1948. The complaint further alleged the loss of 
use of four other airplanes, asserting that a spar cap and spar web of one 
airplane failed in flight resulting in the removal of that airplane from 
service until March 25, 1949, and that both lower spar caps of a second 
airplane, and the left spar caps of each of two other airplanes were cracked, 
which caused their removal from service until March 14, 1949 and February 
16th and February 18th, 1949, respectively. Northwest specifically alleged 
negligence against Martin in its failure to use reasonable care “in the 
design, selection of material, process of manufacture, workmanship, in- 
spection procedures and testing of the lower spar caps” in the vicinity of an 
inserted wedge, resulting in the development of cracks which impaired the 
airplanes’ strength, causing one airplane to crash, and the removal from 
service of the other airplanes referred to. The complaint alleged that the 
value of the crashed airplane was $450,000, and that the loss of use of the 
other four airplanes caused damages to Northwest in the sum of $250,000; 
further that Northwest has become liable for workmen’s compensation pay- 
ments by reason of the death of the pilot, co-pilot and the stewardess in the 
aggregate amount of $25,000, and asked for a judgment in the total sum of 
$725,000. 

Empire Airlines v. Beech Aircraft(19), District Court of the U.S., District 
of Kansas, gnd Division. This was an action involving a breach of warranty 
and an invocation of the rule in the Buick case, supra, accompanied by a 
demand for damages arising from the grounding of the defendant’s planes, 
from the deprivation of the company of the passenger revenues plus in- 
cidental costs of advertising, ferrying the planes, etc. This case was with- 
drawn before it came to trial. 

Transcontinental & Western Air, Inc. v. Lockheed Aircraft Corporation 
(20) in an action commenced in 1947 in the Supreme Court, New York 
County, arising out of the loss of a Constellation owned by the plaintiff 
company in an accident at Reading, Pennsylvania, in 1946. In the complaint 
the plaintiff alleges that the defendant warranted the airplane to be “free 
from defects in material and workmanship, from defects arising from the 
selection of material or the process of manufacture and from defects or 
faults inherent in the design of said airplane, including accessories, equip- 
ment and parts.” The case was settled before it came to trial. 

Tonawandas Distributing Corp. v. Republic Aviation Corp. and Buffalo 
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Aeronautical Corp.(21), is a suit for damages for personal injuries against 
Republic Aviation Corporation arising out of accidents in the Seabee-type 
airplane. The plaintiff alleges in his complaint that at the time of the sale 
and delivery of the airplane Republic knew that the plane was to be used 
by the plaintiff in its business and that Republic “improperly, negligently 
and carelessly constructed and installed the pontoons in the said airplane; 
constructed or installed a defective, faulty and improper pontoon in said 
airplane; and constructed or installed a pontoon of defective and faulty 
materials and workmanship.” 


MULTIPLE LIABILITY 


In Lewis v. United Air Lines Transport Corporation et al.(22), D.C., D. 
Conn., 1939, 34 Fed. Supp. 124; 1941 U.S.Av.R. 239, an action was brought 
for the death of a passenger against both the operator and the manufacturer 
of the plane. It was held that the operator was not entitled to a declaratory 
judgment against the manufacturer for such sums as the operator may be 
required to pay. 

In Lewis v. United Air Lines Transport Corporation, United Aircraft 
Corporation and Bethlehem Steel Company(23), 29 Fed. Supp. 112, D.C., D. 
Conn., 1939; 1941 U.S.Av.R. 245, the same accident was involved. It appears 
that the accident was due to the failure of a cylinder in the engine of a plane 
operated by United Air Lines. In addition to bringing in the company which 
manufactured the engine, the plaintiff sought to add the Bethlehem Steel 
Company, the maker of the faulty cylinder, as well. The court held that this 
could not be done, but the case is interesting as indicating the chain reaction 
that can be set up involving the operator of the aircraft, the manufacturer 
and the fabricator of semi-finished materials. 


POSSIBLE GOVERNMENT LIABILITY 


In Glens Falls Indemnity Company v. United States of America(24), 28 
U.S.C.A. 931, an insurance company sought to recover the damages that it 
had to pay to Eastern Air Lines under the provisions of the Federal Tort 
Claims Act. It was alleged that the accident was due to the negligence of 
an Army lieutenant operating an Army airplane which collided with the 
Douglas DC-3 belonging to Eastern Air Lines. It does not appear that the 
case has been tried. 


RULE OF DAMAGES 


In LaPrelle v. Cessna Aircraft Company(25), 85 Fed. (2d) 182; 1949 
U.S.Av.R. 401, the court held that the Kansas courts would enforce the 
death statute of the place of accident (Oklahoma), despite the fact that this 
allows a recovery in excess of the Kansas limit. 
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ACCEPTANCE OF THE BUICK DOCTRINE 
IN ADMIRALTY CASES 


In Cannela v. Lykes Bros. S.S. Co., 174 F. (2d) 794, April 27, 1949(26), it 
was decided that the shipowner was liable to a seaman for injuries incurred 
when a rung of the Jacob’s ladder gave way, under the express extension 
of the doctrine in the Buick case, supra. 

In Brislin v. United States et al., C.C.A. 4th (1947), 165 Fed. (2d) 296(27), 
a radio operator was allowed to recover for damages occasioned by the fall 
of a transmitter and panel shelf during a storm which was found to be 
negligence on the part of the owner and operator of the vessel. 

In Stokes v. United States, 144 Fed. (2d) 82, (C.C.A. 2, 1944) (28), the 
plaintiff recovered damages in an action brought against the United States 
as represented by the War Shipping Administration on account of injuries 
sustained upon the bursting of a flywheel found to be defective. Thereupon, 
the United States brought an action against the manufacturer of the fly- 
wheel, and in United States v. Whitin Mach. Works, (1948), 79 Fed. Supp. 
351(29), recovered the amount that it had to pay upon the theory that there 
was an implied warranty for fitness that the flywheel and component parts 
were constructed in a workmanlike manner with proper materials and 
without defects. 


DENIAL OF CONSEQUENTIAL DAMAGES 
IN NON-AVIATION CASES 


In Blanchard v. Ely (1839) 21 Wendell’s 342(30), an action was brought 
for the recovery of the price stipulated in the contract covering the building 
of a steam boat. The court held that the plaintiff was entitled to the full 
amount without any deduction by way of recoupment of damages sustained 
by the defendant for the loss of trips and the profits resulting therefrom. 
The court held that he was entitled to an allowance for the money neces- 
sarily expended in connection with the defects of the vessel or its machinery. 
The action was for a breach of contract. 

In Central Trust Co. of New York et al, v. Clark, C.C.A. 8th (1899); 92 
Fed. 293(31), the defendant was called upon to furnish a wheel and pinion 
and upon his delay in so doing an action was brought seeking to recover for 
loss of profits in the operation of the street railway. This recovery was denied 
on the ground that the loss could not have been within the contemplation 
of the parties or reasonably anticipated when the contract was made and 
was not the natural and probable effect of the delay. 

In People’s Savings Bank v. Rapid Transit Co. (1902) 118 Iowa 740(332), 
the action had to do with the purchase price of a stationary steam engine 
sold on a general warranty. The plaintiff sought to recover for loss of profits 
in carrying passengers to and from a summer resort which he operated and 
which he claimed arose because of the failure of the warranty. The Court 
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held that damages of this sort were too speculative and uncertain and denied 
recovery. 


ENGLISH LAW ON MANUFACTURERS LIABILITY 


The English law on aircraft manufacturers’ liability is stated as follows in 
the authoritative book by Shawcross and Beaumont entitled, “Air Law” 


(1945): 


“(517A) MANUFACTURER’S LIABILITY FOR WNEGLI- 
GENCE.—A manufacturer who designs or constructs an aircraft 
negligently with the result that an accident occurs may, in certain 
circumstances, be liable for any damage or injury thereby caused, 
either to the owner (a) or to a third party (b), such as a passenger or 
pilot (c). The Supplier or manufacturer of defective sparking plugs 
(d) or petrol (e) or other appliances and equipment (f) might be 
liable on the same principle (g). In such cases the failure of the manu- 
facturer to observe any Statutory Regulations that may apply (h) will 
be some evidence of negligence (i); but it is submitted that neither a 
manufacturer nor an operator will be held liable for faulty design 
where he has followed the Statutory Regulations or Directions (j) in 
this respect, even though it be proved that in fact Regulations or 
Directions are commercially available (k). 

(a) Liabilities to the owner will depend on the terms of the con- 
tract, but, if liable at all, the manufacturers may also be liable to 
reimburse the owner for any damages which the latter has had to 
pay to third parties; American Airways, Inc. and Aetna Casualty and 
Surety Co. v. Ford Motor Co. (1940), U.S.Av.R. 70. 

(b) In M’Alister (or Donoghue) v. Stevenson, (1932) A.C.562; and 
see cases cited at (515), which apply as well to manufacturers as to 
repairers. The test seems to be whether there has been any oppor- 
tunity of intermediate examination of the faulty part, between the 
time the machine leaves the factory and the accident. Thus the 
manufacturer will not generally be responsible for the breakage of 
those parts which are ordinarily subject to periodical overhaul or 
examination, but may be for the fracture of, for example, a part of a 
wing frame, if the breakage is due to a defect in manufacture. See 
MacPherson v. Buick Motor Co. (1916), 217 N.Y. 382, and Breen v. 
Conn (1938) U.S.Av.R. 160. 

(c) See cases cited (515); and see Bamfield v. Goole and Sheffield 
Transport Co., Ltd., (1910) 2 K.B. 94; 8 Digest 136, 896. In McCoy 
v. Stinson Aircraft Corporation (1942) U.S.Av.R. 154, it was alleged 
that some welding done by the manufacturers to the wing of an air- 
craft was faulty in design and execution, but the Court, in negativing 
the facts alleged, was doubtful whether the principle of M’Alister 
(or Donoghue) v. Stevenson (supra) could be applied, on the ground 
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that the aircraft had been in use over a period of months, and might 
have sustained damage which the manufacturer could not possibly 
prove. In Maynard v. Stinson Aircraft Corporation (1940), U.S.Av.R. 
71, it was alleged that the exhaust pipes were too short, or the car- 
buretor drain too close to them, which caused fire, and that there 
was thus negligence in the design which caused injuries to the plain- 
tiff (apparently a passenger). The jury awarded damages to the 
plaintiff. See also Nysted and Anson v. Wings, Ltd., (1942) 3 D.L.R. 
336; 1942 U.S.Av.R. 120 (propeller of obsolete design and badly 
repaired). 

(d) Sellers Motor Co. v. Champion Spark Plug Co. (1929) U.S.Av.R. 
61, where the owner of an aeroplane sued the supplier and manu- 
facturer of sparking plugs for loss of the plane and personal injuries 
to himself, but it was found on the facts that the crash was not caused 
by the plugs. 

(e) Platten v. Standard Oil Co. (1933), U.S.Av.R. 99, where the 
plaintiff alleged that her husband’s death in an air disaster was 
caused by defective petrol supplied by the defendants. It was held 
that her claim was barred by the Statute of Limitations, and the 
facts were not tried. 

(f) Nysted and Anson v. Wings, Ltd. (supra). 

(g) See, as to liability of repairers (515); as to liability of vendors, 
(507A); and as to liability of airport proprietors, (540). 

(h) E. G., as to Certificates of Airworthiness. See also Air Navi- 
gation Directions, 1936, as amended, Appendix 3 (1489) (1623). 

(i) See (391); and see, as to when breach of such Regulations may 
in itself constitute an actionable tort, (394). 

(j) E. G., as to the instruments and equipment prescribed; see Air 
Navigation Directions, 1936, s. VIII., Appendix 3 (1555). 

(k) The equipment, etc., of British Aircraft is not specifically pre- 
scribed as to design, but must be of a design approved by the Air 
Registration Board. Thus if the approved design of propeller is not 
so efficient as some more modern design (e.g., has fixed blades, instead 
of variable pitch), it must nevertheless be used even though the latter 
is commercially available and is in general use in other countries.” 
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APPENDIX II 


MARY E. DEVITO, WIDOW AND ADMINISTRATRIX OF THE 
GOODS, CHATTELS AND CREDITS OF ANTHONY 
G. DEVITO, ALSO KNOWN AS ANTHONY 
DE VITO, DECEASED, Plaintiff 


vs. 


UNITED AIR LINES, INC. AND DOUGLAS AIRCRAFT COMPANY, 
INC., Defendanis. 


United States District Court, Eastern District of New York, May 24, 1951. 
Civil No. 9555. 
Opinion by: Gaston, D. J. 


ACCIDENTS LITIGATED—Mt. Carmel, June 17, 1948—PASSENGERS— 


17. Liability of Carrier—17111. Ship and Appliances— NEGLIGENCE 
—20. Manufacturer’s Liability.* 


A series of planes (DC-6) having been reconstructed in 1947-48 to correct 
various details which had given trouble in operation, they were returned 
to service; and soon thereafter one of them fell, with loss of all persons 
on board. The administratrix of a passenger sued the airline and the 
manufacturer, alleging negligence of both defendants. The airline cross- 
claimed against the manufacturer for breach of contract and for in- 
demnity of any liability to passengers. The jury returned a verdict for 
the passenger against both airline and manufacturer, for $300,000; and a 
verdict against the airline on the cross claim. 


On motions to set aside the verdicts, etc., held: 


1. The verdict was excessive, and unless voluntarily reduced to $160,000 
there should be a new trial. 


2. The airline owned a duty of care to the passenger, and could not evade 
that duty by reliance on the manufacturer. The fact that the manu- 
facturer had not given the airline vitally important information about 
the characteristics of COz gas used in the fire extinguishing apparatus 
and its possibly lethal effect upon persons in the habitable parts of the 
airplane could not release the airline from liability to a passenger. 


3. The manufacturer having caused tests of the COe fire-extinguishing ap- 
paratus to be conducted and learned of certain dangerous characteristics 
of the gas when released in the airplane, it was directly liable to passen- 
gers who might be injured as result of the use of the gas;—in this case, 





* The headnote is included through the courtesy of U. S. Aviation Reports. 
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apparently the pilots were overcome by the gas so that the unguided air- 
plane flew into the ground. 


4. On the airplane’s cross-claim against the manufacturer the court set aside 
its ruling dismissing the claim for breach of contract, and set aside the 
jury verdict on the claim of indemnity, and ordered re-trial of both 
issues, on the ground that the airline had been deprived of access to 
evidence on these issues, first by the CAB inspectors taking possession of 
the wreck and various articles, and then by the manufacturer obtaining 
possession thereof. 


Garr & Garr, of New York City, for Plaintiff. 


HAIGHT, DEMING, GARDNER, Poor & HAVENS (WILLIAM J. JUNKERMAN, Davip 
L. Corin, Douctas B. Bowrinc, of Counsel), of New York City, for De- 
fendant, United Air Lines, Inc. 


MENpEs & Mount, of New York City, and LasHer B. GALLoway, of Los 
Angeles, for Defendant, Douglas Aircraft Company, Inc. 


SUMMARY OF DEVITO V. UNITED AIR LINES INC. 


INTRODUCTION 


The plaintiff was the widow and administratrix of Anthony DeVito who 
was killed in an airplane accident on June 17, 1948. At the time, he was a 
passenger on board a United Airlines commercial airplane (designated 
NC7-3506) manufactured by Douglas Aircraft Co. on a scheduled flight 
from Chicago to New York under prevailing weather conditions. The 
plane crashed into a hillside near Mt. Carmel, Pennsylvania, killing all of 
the 39 passengers and 4 crew members on board. 

The jury returned a verdict of $300,000 in favor of the plaintiff against 
both defendants, and a verdict in favor of Douglas on the cross-claim in tort 
of United against Douglas. 


DEFENDANTS MOTIONS 


Following the verdict, motions were made by both defendants. Douglas 
moved for a directed verdict and, in the alternative, for a new trial. 
United moved to set aside the verdict for the plaintiff against the de- 
fendant United and the verdict in favor of Douglas on United’s crossclaim. 

Judge Galston denied both of Douglas’ motions. 

Judge Galston denied United’s motion to set aside the verdict against 
United. He granted United’s motions to set aside the verdict of the jury on 
the crossclaim with the result that both causes of action in contract or tort by 
United against Douglas are to be considered at issue. 

Undisputed evidence was introduced that pilots of the number NC7-3506 
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ship had discharged carbon dioxide into the forward baggage compartments 
shortly before the fatal crash. The evidence in question would justify the jury 
in inferring that carbon dioxide knocked out the pilot and copilots so as to 
make them incapable of controlling the flight. 


HISTORY OF NC7—3506 


This DC-6 was sold by Douglas to United on March 25, 1947 under a 
sales agreement covering this and 19 similar airplanes at an overall price of 
$13 million. On November 11, 1947 this plane and all DC-6s then in oper- 
ation were grounded because of fires of an undetermined origin that had 
occurred on other DC-6s at Bryce Canyon, Utah on October 24, 1947 and at 
Gallup, New Mexico on November 11, 1947. 

In November and December of 1947 a Modification Board was set up to 
control changes in design for DC—6s to avoid the recurrence of fires which 
had taken place at Bryce Canyon and Gallup. The Board consisted of 
representatives of Douglas, C.A.B., C.A.A., United Airlines, Pan American 
Grace Airlines and National Airlines. Arthur Raymond, Vice President of 
Douglas, acted as Chairman. 

Meetings of the Board were held in November and December of 1947 
and flight tests by Douglas were made in January and February of 1948. 
Thereafter, Douglas determined the final configuration of the modified 
DC-6s to control and regulate the fire fighting apparatus and the venti- 
lation of under-floor baggage compartments in order, inter alia, to avoid 
hazardous concentration of carbon dioxide gas from entering into the 
habitable compartment of the planes when carbon dioxide was discharged. 
Douglas prepared the plans and specifications which were carried out by 
United at Douglas’ expense. During the overhauling Douglas issued service 
bulletins to United and dispatched qualified personnel to assist. Upon com- 
pletion of these changes the DC-6 NC7-3506 was authorized by the C.A.A. 
to resume operations and, accordingly, on June 3, 1948 it went back into 
the service of United. 

The fatal crash occurred some two weeks later, on June 14, 1948. 


CARBON DIOXIDE 


After the Bryce Canyon and Gallup accidents in 1947, both of which 
involved fires of undetermined origin, Douglas undertook flight tests in 
January and February 1948 in recognition by Douglas of its duty to in- 
struct the crews of its DC-6s as to inherent dangers and precautions to meet 
them. In these tests, the test pilots were adversely affected by carbon dioxide 
entering the cockpit, even when the manually operated cabin pressure relief 
valve was open and even though the pilots were wearing oxygen masks of the 
rebreather type. 

The results of these test flights were disturbing and Douglas thereupon 
retained the Lovelace Clinic Aero-Medical Specialists to conduct a survey. 
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In February 1948, a report prepared by Doctor White of the Clinic was 
submitted to Douglas. 


THE WHITE REPORT 


The report raises a question whether the flight tests conducted by Douglas 
and which resulted in the final configuration as to whether the emergency- 
fighting procedures, especially the procedure for ventilating the airplanes 
after the discharge of the carbon dioxide, adequately met the problem of 
the hazard of carbon dioxide concentration. 

With respect to this report, Judge Galston commented that “The jury 
could very well reach the conclusion that the Mt. Carmel catastrophe 
stemmed from the ‘active’ negligence of Douglas in respect to this report.” 

The report among other things criticizes the appreciation of and prep- 
aration for carbon dioxide danger in the test flights by Douglas. Doctor 
White recommended: 

1. That allowable carbon dioxide concentrations for habitable compart- 
ments in commercial aircraft be established and that the pertinent data be 
made available to the C.A.A., the aircraft industry and the airline Medical 
Directors Association and the Air Transport Association, Inc. as an aid in 
establishing and accepting industry-wide regulations in this regard. 

2. Research work to be carried out regarding the toxic effect of carbon 
dioxide at altitudes. 

3. That the Engineering, Technical and Flight Test personnel, and the 
Medical Department of Douglas, be advised of the contents of the White 
report. 

4. That all companies using DC-6 equipment be given the appropriate 
information concerning carbon dioxide poisoning and precautionary meas- 
ures and flight test procedures ‘providing this is consistent with the policy 
of the Douglas company’. 

5. That improvements be made for arriving at carbon dioxide gas con- 
centration in cabin and cockpit during flight. 

6. That flight tests of fire emergency procedures for the DC-6 be con- 
tinued. 

Judge Galston says, with respect to the White Report, that “There is no 
evidence to rebut or dispute the accuracy or validity of Doctor White's 
report.” 

“It is clear,” he continues, “that Doctor White’s report was never trans- 
mitted to United before the accident.” 


“On this vital subject relating to the hazard of undue concentration of 
carbon dioxide in cabin or cockpit quarters of the plane, it is interesting 
to note that key personnel in the Douglas organization had no knowledge 
of either the flight test or the White report before June 17, 1948.” 
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DOUGLAS’ DEFENSE OF ITS DUTY TO UNITED 


To meet the foregoing, Douglas contends that the proposed Civil Aero- 
nautics Administration Safety Regulation Release submitted in 1947 and the 
United flight bulletin of June 16, 1948 (not released by United until after 
the Mt. Carmel accident) indicate that United knew of the toxic nature of 
carbon dioxide gas and the danger which might arise from excessive amounts 
thereof entering the cockpits. 

After analyzing the evidence on this point, Judge Galston said: 

“The jury had enough proof before it in respect to the insufficiency of the 
January and February flight tests, of the deliberate concealment of the White 
report, and of the failure, in the Douglas instructions as disclosed in its 
manuals, to order the use of full oxygen masks, to hold Douglas primarily 
responsible for the catastrophe. It is difficult to dismiss the thought that it 
was human failure—negligence—that caused the death of forty-three people; 
and that had Douglas distributed the White report to those in the aviation 
industry, and particularly to the Civil Aeronautics Administration and 
United, and followed its recommendations, the catastrophe might never 
have happened. Douglas’s motion for judgment must be denied.” 


* * * 


“Douglas’s motion for a new trial must also be denied, for the verdict is 
not clearly or decidedly against the weight of the evidence.” 


* * * 


“As to the defendant, United, the question of its liability to the plaintiff 
must be considered in the light of the duty it owed to its passengers to use 
the highest care in the maintenance and the operation of its airplanes.* * *” 


* * * 


“The fact that United relied on the tests conducted by Douglas, and on 
Douglas’s assurance that the problem was ‘adequately covered’, as stated in 
Douglas’s telegram to Dallas of June 14, 1948, did not lessen United’s duty 
of care to its passengers. Therefore, the verdict in favor of the plaintiff 
against United must also stand. The issues of liability to the plaintiff, both 
as to the “active” negligence of Douglas, and the “passive” negligence of 
United, [have been] resolved in favor of the plamtiir * * *.” 


REDUCTION OF THE VERDICT FROM 
$300,00 TO $160,000 


The court set aside the jury’s verdict of $300,000 against the defendant as 
grossly excessive. The plaintiff DeVito was thirty-eight years of age and in 
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excellent health and was earning at the rate of $9,000 a year at the time of 
his death. On the basis of these facts and other considerations, the court 
reduced the verdict to $160,000. 


UNITED’S CROSSCLAIM AGAINST DOUGLAS 


The court found that the conduct of the lawyer for Douglas had obstructed 
the trial and confused the jury to the point that United in this litigation had 
been deprived of a fair trial. 

After extended analysis of the acts of this counsel which the court found 
prejudicial, it decided that on retrial both causes of action by United against 
Douglas in contract or tort can be considered at issue. 
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“Of me may it be said 
When I am dead 
His sins were scarlet 
But his books were read.” 


BELLOC 


Despite the seemingly heterogeneous nature of the titles listed 
in the current acquisitions, a study will reveal a very coherent 
pattern for keeping up with the law. It provides not only the 
current literature for the practising lawyer but also the idea books 
for those interested in strengthening the “rule of life” and mak- 
ing it an arsenal for our American Institutions. 


Amory, Robert. Materials on accounting; an introduction to the problems 
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on cost accounting by Perry Mason. ... Brooklyn, Foundation Press, 1949. 

Arnold, John Corry. The marriage law of England, by J. C. Arnold.... 
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New York. Colonial Press, 1951. 

Braun, Kurt. The right to organize and its limits; a comparison of policies 
in the United States and selected European countries. Washington, Brook- 
ings Institution, 1950. 
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Bugan, Thomas Gregory. When does title pass from shipper to consignee 
and who has risk of loss or damage in transportation, by Thomas G. Bugan. 
2d ed. Dubuque, W. C. Brown, 1951. 
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Dahl, Robert A. Congress and Foreign Policy. New York, Harcourt, Brace & 
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Dawson, John Philip. Unjust enrichment, a comparative analysis. Boston, 
Little, Brown, 1951. 

De Funiak, William Quinby. Handbook of modern equity. San Francisco, 
University of San Francisco Press, 1950. 

Doris, Lillian. Corporate meetings, minutes, and resolutions, containing 
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gd ed. New York, Prentice-Hall, 1951. 

Dumbauld, Edward. The Declaration of Independence and what it means 
today. Norman, University of Oklahoma Press, 1950. 

Dunn, Frederick S$. War and the Minds of Men. New York, Harper & Bros., 
1950. 

Edelman, Murray. The licensing of radio services in the United States, 1927 
to 1947; a study in administrative formulation of policy. Urbana, Univer- 
sity of Illinois Press, 1950. 

Fisch, Edith L. The Cypress doctrine in the United States. New York, 
M. Bender, 1950. 

Flick, Clinton P. Abstract and title practice; a practical work in land 
examination, with forms. St. Paul, West, 1951. 

Fox, Harold George. The law of master and servant in relation to industrial 
and intellectual property. Toronto, University of Toronto Press, 1950. 

Fuller, Lon L. The problems of jurisprudence; a selection of readings sup- 
plemented by comments prepared by the editor. Temporary ed. Brooklyn, 
Foundation Press, 1949. 
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Godwin, George, ed. The Trial of Peter Griffiths (The Blackburn Baby 
Murder). London, W. Hodge, 1950. 

Goode, Richard B. The corporation income tax. New York, Wiley, 1951. 
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ments. New York, Ronald Press, 1950. 
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University Press, 1949. 
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London, Gollancz, 1951. 
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Philadelphia, University of Pennsylvania Press, 1949. 
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Doubleday, 1950. 
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don, Eyre & Spottiswoods, 1951. 

Hendel, Samuel. Charles Evans Hughes and the Supreme Court. New York, 
Kings Crown Press, 1951. 
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Holcombe, Arthur N. Our More Perfect Union; from Eighteenth-Century 
Practice. Cambridge, Harvard University Press, 1950. 
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York, Prentice-Hall, 1951. 
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Indianapolis, Bobbs-Merrill, 1951. 

Jensen, Adolph Ladru, ed. Cooperative corporate association law and ac- 
counting, 1950, with bibliography. Washington, American Institute of 
Cooperation, 1950. 

Keenan, Joseph Berry. Crimes against international law. Washington, Pub- 
lic Affairs Press, 1950. 

Keeton, George Williams. The law of trusts. 5th ed. London, Pitman, 1950. 

Kunz, Josef Laurenz. Latin-American philosophy of law in the twentieth 
century. New York, Inter-American Law Institute, New York University 
School of Law, 1950. 

Lapsley, Gaillard T. Crown, community and Parliament in the later middle 
ages. Oxford, B. Blackwell, 1951. 
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York, McGraw-Hill, 1950. 
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bridge, Harvard University Press, 1950. 
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Maris, Paul Vestal. ‘The land is mine”; from tenancy to family farm owner- 
ship. Washington, U. S. Govt. Print. Off., 1950. 

Merritt, Walter Gordon. Destination unknown; fifty years of labor rela- 
tions. New York, Prentice-Hall, 1951. 

Moore, Barrington. Soviet politics; the dilemma of power; the role of ideas 
in social change. Cambridge, Harvard University Press, 1950. 

Nelson, Benjamin N. The idea of usury, from tribal brotherhood to univer- 
sal brotherhood. Princeton, Princeton University Press, 1949. 

Newhall, Guy. Future interests and the rule against perpetuities in Massa- 
chusetts, including illegal conditions and restraints, and spendthrift trusts. 
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Osborne, George Edward. Handbook on the iaw of mortgages. St. Paul, West 

Pub. Co., 1951. 














New 
iter- 
and 
tion 
New 
out- 
1 ed. 
yolu- 
i 5, 


p, by 
et & 


fork, 
ane, 
Cam- 
obbs- 
yner- 
rela- 
ideas 
Liver- 


[assa- 
rusts. 


jaker, 


West 








THE LIBRARY 353 


Parliamentary government in Britain; a symposium by Herbert Morrison. 
Foreword by Stephen Kinghall. London, Hansard Society, 1949. 

Pike, James Albert. Administrative law. 2d series. Board of editors, James 
A. Pike, Henry G. Fischer. Albany, M. Bender, 1951. 

Putnam, Bertha Haven. The place in legal history of Sir William Share- 
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Robertson, Reynolds. Jurisdiction of the Supreme Court of the United 
States. Albany, M. Bender, 1951. 

Sage, George H. Basing-point pricing systems under the federal antitrust 
laws. St. Louis, Thomas Law Book Co., 1951. 

Salvador, Carlo F. Outline of criminal law. By Carlo F. Salvador. New 
York, Universal Law Book Co., 1951. 

Shaw, Ralph R. Literary Property in the United States. Washington, D. C., 
Scarecrow Press, 1950. 

Simes, Lewis. Cases and materials on the law of future interests. 2d ed. 
Chicago, Callaghan, 1951. 

State insolvency and foreign bondholders. New Haven, Yale University 
Press, 1951. 

Stewart, Frank Mann. A half-century of municipal reform; the history of 
the National Municipal League. Berkeley, University of California Press, 
1950. 

Stocking, George Ward. Monopoly and free enterprise. . . . New York, 
Twentieth Century Fund, 1951. 

Stokes, William S. Honduras, and Area Study in Government. Madison, 
University of Wisconsin Press, 1950. 

Stumberg, George Wilfred. Principles of conflict of laws. ed ed. Brooklyn, 
Foundation Press, 1951. 

Taylor, John. An inquiry into the principles and policy of the Govern- 
ment of the United States. New Haven, Yale University Press, 1950. 

Thompson, Victor A. The regulatory process in OPA rationing. New York, 
King’s Crown Press, 1950. 

Torrington, Warren René. ‘Treatises on the law of Colorado: divorce, an- 
nulment of marriage, and separate maintenance. Denver, 1949. 

Twentieth Century Fund. Committee on Economic Stabilization. Defense 
without inflation, by Albert G. Hart. New York, 1951. 

Virtue, Maxine Boord. Survey of metropolitan courts, Detroit area. Ann 

Arbor, University of Michigan Law School, 1950. 








354 THE RECORD 


Wager, Paul Woodford. County government across the Nation. Chapel Hill, 
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